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The substantial increase in injury rates during the 1960s
that gave rise to widespread federal involvement in occupa
tional safety and health also spawned a period of significant
change in the workers' compensation system. The Occupa
tional Safety and Health Act of 1970 provided for a national
commission to study workers' compensation. 1 This commis
sion recommended that the states broaden coverage and in
crease benefits. Eighty-four specific suggestions were made,
19 of which were deemed essential to the commission's no
tion of a well-functioning workers' compensation system. If
the states did not meet the 19 essential recommendations, the
commission urged that federal standards be issued and the
states forced to comply. Most states responded to either the
commission's vision of the appropriate way to improve the
workers' compensation system or perhaps to the threat of
federal involvement. Substantial changes were made in both
coverage and benefit levels. These changes, however, were
not sufficient to meet all of the 19 essential recommenda
tions. Several bills mandating federal standards were in
troduced in Congress but none passed.
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The substantial changes of the 1970s in workers' compen
sation coverage and benefits, together with increased system
usage by workers, resulted in dramatic increases in employer
costs. Burton and Krueger (see chapter 7) estimate that
workers' compensation costs as a percentage of payroll in
creased over 80 percent from 1972 through 1978, approx
imately double the increase from 1950 through 1972.
Whereas the initial response to the commission's recommen
dations was a series of relatively straightforward changes in
coverage and benefit levels, the resulting cost increases
generated pressure for attention to the more subtle aspects of
workers' compensation.
Issues such as eligibility for permanent partial benefits,
pricing regulation, and administrative arrangements that
were largely ignored in the initial round of reform following
the commission's report became the focus of a second wave
of reform that continues. Workers' compensation,
therefore, is an increasingly important and changing aspect
of the labor market regulatory environment. Every indica
tion is that this importance and fluidity will continue.
Evaluation of any regulatory policy is desirable; however,
it is usually difficult. One source of difficulty, particularly
for recent labor market regulatory initiatives such as OSHA,
is that they are uniformly applied throughout the country.
Such a universal policy, whatever its advantages as a
regulatory technique, does not provide for ready com
parisons. One of the advantages of the state-based workers'
compensation system is that one can compare the various
state laws and evaluate their effectiveness and efficiency.
This potential advantage of the state systems has not been
utilized to any significant degree. The workers' compensa
tion laws of each state tend to operate and even change in
isolation from the experiences of others.
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The conference from which this book arose is the first in a
series examining the workers' compensation system. The
goal is to provide scholars and practitioners with the insights
of the workers' compensation experience in a variety of
jurisdictions.
There are three main themes examined in this review of
current issues in workers' compensation. We first describe
and analyze the process of reforming workers' compensation
with papers on a variety of states that have recently
undergone attempts at significant change. While only some
of these efforts have resulted in comprehensive change, there
is much to be learned from failed as well as successful at
tempts. Of course, the process of change is not distinct from
the attempted or actual outcome of the reform process.
Several of the papers primarily focusing on the process of
reform give us significant insight into the nature of the
workers' compensation system in these states. A second
group of papers examines the ongoing operation of several
key states. These essays specifically examine the regulation
of insurance rates, the differences in employer costs, and the
administrative structure of New Jersey, New York, and Con
necticut. The third section of the book deals with one of the
most difficult of workers' compensation issues—occupa
tional disease. These papers address how workers' compen
sation currently deals with this problem and suggest
guidelines for directing future change.
In addition to these three basic themes, a final essay
broadens our perspective by presenting information about
the unusual accident compensation scheme used in New
Zealand.

The Process of Workers' Compensation Reform
The difference between reform and tinkering seems to de
pend on whether one is for or against the changes. Virtually
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every state makes some changes in its compensation statute
annually; however, without getting more specific, the notion
of reform as used here is of a fairly major change in the
system with no connotation as to the desirability of the
change.
The papers on the reform process examine a range of state
experiences—California (Alan Tebb), Michigan (H. Allan
Hunt), Minnesota (Steve Keefe), Florida, Louisiana, New
Mexico, Delaware, and Alaska (John Lewis). While the
political process is never a tidy one, several themes do
emerge. First, research and the resulting insights into the
specific problems of a state's system provide a necessary
beginning to the reform process. Second, educating a wide
range of individuals, including study commission members,
key employer and labor leaders, and legislators, is also
critical. Finally, substantive communication among the
leaders of the various interest groups cannot be completely
replaced by dialogue among their specialized representatives.
The necessary research for reform need not be
sophisticated scholarly treatises; often the only requirement
is that it adequately document what is happening in the
system. The recurrent theme of research as a precondition
for substantial change is well-illustrated by the Minnesota
experience described by Keefe. For several years the high
cost of workers' compensation made it an important
political issue. However, no response to industry complaints
was forthcoming, in part because the only publicized
evidence for high costs was a series of anecdotes on
payments to undeserving individuals. Only when credible
data were developed, indicating that Minnesota was indeed a
high cost state, did the reform effort develop momentum.
Interestingly, the most cogent basis for cost comparison was
with neighboring Wisconsin—a key competitor for many
Minnesota industries. The research effort also pointed to the
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primary reason for the high costs. Whereas early reform pro
posals focused on general benefit levels, the analyses
demonstrated that it was the amount of disability compen
sated rather than benefit levels that made Minnesota costs
high.
The analyses documented that in Minnesota compared to
Wisconsin: (1) the rate of permanent total disability per losttime injury was 20 times higher; (2) the average duration of
temporary total disability was 50 percent longer; (3) the fre
quency of permanent partial disability cases was 60 percent
higher; (4) the average payment for partial disability was 20
percent higher even though the scheduled benefits were
similar; and (5) the average medical cost per case was 50 per
cent higher. Based on these findings, it became obvious that
the fundamental cost problem with the Minnesota system
was not a high benefit schedule per se. The importance of
such fundamental research is retold in the successful reform
efforts of Florida and Louisiana and the failures of
Delaware and New Mexico.
Educating key actors in the reform process is also crucial
to success. One of the first requirements is to educate
members of the ubiquitous study commissions as to the fun
damentals of workers' compensation. Without such
knowledge, commission members tend to get locked into the
specific proposals of the groups they represent. As events
change and bargaining intensifies, such rigidity frequently
blocks useful compromises. Legislators comprise another
group that invariably requires such attention. An attempted
workers' compensation reform that tries to reduce the long
time frequently required for education is likely to be unsuc
cessful.
A closely related issue is the requirement of dialogue
among the leaders of the affected interest groups. While this
is perhaps obvious, the papers reviewing recent state changes
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reveal several interesting points. Because of the complexity
of workers' compensation in general, and in particular the
obscurity of the currently debated nonbenefit issues, many
affected parties have delegated their role in the reform pro
cess to specialists. While this is typically not a problem, the
papers note that in several states, labor unions frequently
turned to their workers' compensation attorneys for advice
on reform. However, since many of the proposed reforms in
clude attempts at reducing the amount of litigation, the at
torneys have an inherent conflict of interest and have often
been a source of organized labor's opposition to reform. A
similar delegation of authority on the employer's side was
one of the reasons cited by Tebb as contributing to the
languishing of reform efforts in California during the 1970s.
Apparently senior management relied solely on trade
associations to represent their interests just at the time when
the associations lost many of their senior lobbyists. The
point, therefore, is that it is desirable for leaders of business
and labor to understand and communicate on workers' com
pensation.
One must not be so naive as to assume that once the
"right" people begin a dialogue, all roadblocks to reform
will be erased or even smoothed. However, there are many
aspects of reform that can yield gains for both employers
and employees. Taking advantage of these potential mutual
gains, and fashioning optimal compromises on other aspects
where both gains and losses are necessary, is greatly
facilitated by the direct involvement of key leaders. Unfortunatly such attention is frequently lacking.
These papers on the reform process give us many insights
into the dynamics of the states described, as well as pro
viding evidence for the broad theme of what brings about
reform. Anyone with an interest in substantial workers'
compensation change must be prepared to deal with the
issues addressed by these authors.
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The Regional Experience in Workers' Compensation
Given the joint sponsorship of the conference by univer
sities in the States of New Jersey, New York, and Connec
ticut, it was appropriate to focus the attention of one session
on the operation of workers' compensation in these states.
The issues addressed—cost differences, pricing regulation,
and administration—are important concerns in all jurisdic
tions. The general context of the issues represents the bulk of
the analysis, with the three states serving as examples.
The importance of thorough and well-documented
research has already been noted. An excellent example of
such analysis is the interstate cost comparison data presented
by John F. Burton, Jr. and Alan Krueger. They begin by
describing some inappropriate measures of cost differences
among the states (earned premium-to-payroll ratios and
average premiums per state). While the incorrectness of these
measures may seem obvious once their inadequacies are
demonstrated, such measures are in fact frequently used.
The reason for the scarcity of valid data on costs becomes
apparent upon examining the Burton and Krueger technique
for constructing such measures—it is very complicated. The
authors make a convincing case as to why such an elaborate
procedure is necessary. Without attempting to summarize
their technique, it should be noted that they take into ac
count factors such as industry mix, payroll limitations,
premium discounts, dividends, experience rating, expense
and loss constants, and schedule rating.
The resulting cost data, across years and states, are then
reviewed to demonstrate some of their more important uses.
For example, it is noted that from 1950 through 1983
workers' compensation costs as a percentage of payroll
almost tripled, with a particularly large increase in the period
from 1972 through 1978. The apparent increase in the in
terstate variation of workers' compensation costs over time
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and even since the National Commission's recommendations
is also an interesting finding, particularly in light of the com
mission's goal of greater equality across states.
While a formal statistical analysis of the reasons for these
cost differences is beyond the scope of their paper, Burton
and Krueger present some preliminary evidence on this im
portant issue. Using New Jersey, New York, and Connec
ticut as examples, they compare the relative costliness of
these states over time with the level of benefits available to
injured workers. They conclude ". . . that changes in
benefit levels are an important determinant of changes in the
employers' costs of workers' compensation. ..." The im
portance of other potential factors such as coverage, use of
state insurance funds and self-insurance, and administration
of the law are left for future analysis.
This paper also yields an interesting insight into a key
aspect of the reform process. Certainly one of the important
phases of this process is to determine changes that can yield
gains for both workers and employers. Unfortunately, at
least in the short run, many changes simply benefit one party
at the expense of the other. However, data on the cost
response to the New Jersey reform of 1979 indicate that
benefits to most injured workers increased while employer
costs declined. The thrust of the reform was to de-emphasize
the role of minor permanent partial disability payments by
requiring objective evidence of disability. While fewer
workers are now receiving such benefits one would not im
agine that, given the standard of eligibility, this is a signifi
cant problem for deserving individuals. Interestingly, the
general level of benefits increased at the same time as relative
employer costs were decreasing. This concern about the
handling of permanent partial benefits is a key aspect of the
reform debate in many states, including several of those
discussed in the first section.
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The paper discussing pricing is also quite timely as these
issues are currently being debated in many states. Reflecting
the general deregulatory trend in other lines of insurance as
well as other sectors of the economy, the fundamental ques
tion is the appropriate role of competition in the pricing of
workers' compensation insurance. Arthur Williams first pro
vides a very readable account of the rate determination pro
cess—a review necessary for all but those thoroughly steeped
in this arcane subject. The rate regulation process—ranging
from prior governmental approvals to open competition—is
then described. A final section of the paper summarizes three
of the specific issues forming the heart of the debate on price
regulation of workers' compensation insurance: the
arguments for and against open competition, the ap
propriate role of investment income in regulated rates, and
the use of excess profit statutes.
While most of the arguments for and against open com
petition are the same as those used in other areas of regula
tion, from bus fares to liquor prices, the unique aspect of the
workers' compensation debate concerns whether the data
base used to calculate rates will be less reliable under com
petition. Opponents of deregulation are concerned that com
petition will lead to a withering away of the rate-making data
base pooled from most insurance companies. It is difficult to
imagine why insurance companies would not want to main
tain such a valuable pricing tool even if it were not mandated
by regulation; however, in the spirit of neutrality, Williams
chooses not to reveal his interpretation of the validity of the
arguments.
The role of investment income in regulated rate-making is
significant in workers' compensation because of the time
lapse between collection of premiums and the dispersal of
benefits. While the role of income earned on such in
vestments would be moot under genuine open competition,
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its importance in the various regulated price environments
will continue. The difficulties of determining a fair or effi
cient price without significant help from the marketplace are
well illustrated by the debate on the appropriate role of in
vestment income.
The final issue addressed by Williams is that of excess pro
fits statutes. While only a minor part of the workers' com
pensation system, with only Florida currently having such a
law, the issue may become more important if more states
deregulate workers' compensation insurance. Such statutes
can be used as a mechanism for easing into more competition
in rate-making by serving as a guarantee that the deregulated
firms will not generate "windfall" profits.
The efficient administration of workers' compensation is
an important but extremely difficult issue addressed in the
paper by Monroe Berkowitz. He reflects on the frustration
of developing guidelines for how workers' compensation
should be run, echoing the common theme of the "overuse"
of litigation. It is ironic that most commentaries on workers'
compensation emphasize the inefficiency of its extensive use
of lawyers, while many other legal areas point to the
"streamlined" workers' compensation system as a model to
be emulated. Unfortunately, the characteristics of efficient
administration remain illusive; Berkowitz, however, offers
the hope that ongoing conferences and resulting books such
as this one can provide a vehicle for invigorating the search
process. Certainly excellent essays on the operation of
workers' compensation such as the ones contained in this
section will foster the process by which those concerned
about workers' compensation will learn from the views and
experiences of others.

Occupational Disease
One of the most significant of workers' compensation
problems is how to deal with occupational disease victims.
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Unfortunately, the magnitude of the problem has only
recently been appreciated. For many years occupational
disease was seen largely as a phenomenon of the past with
the major problems resolved. 2 The growing awareness of
work-related health problems and in particular the asbestos
issue have intensified the search for an effective and efficient
mechanism to deal with these issues. There is currently a
series of bills before Congress that propose to circumvent the
state workers' compensation system by establishing a federal
occupational disease compensation program.
The papers presented at the conference demonstrate the
inadequacies of the current system as well as the difficulties
of coming up with a solution. Donald Spatz illustrates the
nature of the compensation problem with its most visible
manifestation—asbestos. Most state workers' compensation
laws have significant roadblocks that make it quite difficult
for victims or survivors to collect benefits. These "artificial
barriers" include recency of employment rules and statutes
of limitations that are frequently inconsistent with the laten
cy periods of occupational disease. The performance of
workers' compensation within a state with no such barriers
(New Jersey) illustrates that even at its best, the current
system does not appear to be fairly compensating victims.
The data on three groups of workers clearly indicate that the
problem goes well beyond the law per se. Fewer than half of
the victims or survivors of asbestos-associated diseases even
filed a claim. The failure to claim benefits was particularly
striking among a group of workers with typically short term
exposures in a factory that closed in 1954. Only nine sur
vivors of the 87 workers who died from asbestos-associated
diseases filed workers' compensation claims. Apparently,
the lack of recognition of the association between asbestos
and disease was not as limiting a factor as was the lack of
knowledge that the survivors were potentially eligible for
benefits. Even among those filing claims, the settlements
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were frequently delayed and severely compromised. It is dif
ficult to come to any other conclusion than that the workers'
compensation system has difficulty coping with occupational
diseases.
The papers by Donald Elisberg and Peter Earth present
guidelines and suggestions for how the problem of occupa
tional disease can be handled. Even if one does not agree
with their solutions, the systematic discussion is very helpful
since it presents the agenda with which any reform must
cope.
Elisberg reviews five basic elements of any effective oc
cupational disease compensation system. One of the issues
that must be addressed is the appropriate role of the federal
government. Elisberg argues for a federal preemption of
disease compensation based on the advantages of uniformi
ty, the difficulty of communicating complex issues of disease
causality to state agencies, and the political problems of get
ting comprehensive legislation in many states. A second
basic element is the appropriate role of presumptions for
determining whether particular diseases should be
automatically considered to arise out of and in the course of
employment. Such presumptions are designed "... to
eliminate the concept that in each individual case an entire
system of proof need be offered to establish both the illness
and its causal relationship to employment." It is argued that
presumptions have gotten a bad name because of their
politicization under the Black Lung law but that such subor
dination of medical criteria need not occur.
Another basic element of occupational disease compensa
tion is benefit levels. Elisberg argues that pain and suffering
should be compensated since work disincentives are not like
ly to be as troublesome as they are with injuries. It is then
argued that claims handling could be made simple by the use
of impartial medical panels to determine causality and the
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degree of disability. Adjudication would be further minimiz
ed under this proposal by funding the program with a
mechanism such as a tax that does not give employers an in
centive to challenge claims. Elisberg is concerned that any
kind of an insurance mechanism would encourage employers
or their associations to challenge legitimate claims in the
hope of holding down premiums.
In addition to addressing some of the same basic issues,
Earth raises several others, including the problem of ex
clusive remedy. Surely any occupational disease reform that
bars tort suits must make the workers' compensation system
"... more accessible to potential users." Barth feels such a
quid pro quo is a useful element of disease compensation
reform. One of the problems with achieving such a com
promise—the reliance of organized labor on the advice of
their attorneys—surfaced in the earlier discussion of the
reform process. "The trial bar has no apparent interest in
having future lawsuits by workers or survivors barred in
disease cases. Any promise of a more effective workers'
compensation system holds less interest for them than main
taining and expanding the right to sue." Whatever one's
view of the optimal role of litigation, it is clearly an issue that
needs to be addressed if victims and their survivors are to be
fairly compensated.

The New Zealand Experience
The final paper broadens our perspective on workers'
compensation issues by reviewing the radically different New
Zealand system. Barbara Mclntosh begins her analysis by
describing the legal arrangements by which all individuals
are covered for 24 hours a day. The results of a survey of
employer perceptions about the system are then analyzed.
Three government funds are used to finance compensa
tion—the Earner's Fund for all employed and self-employed
persons (on and off the job), the Motor Vehicle Fund for all
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persons injured in motor vehicle accidents (including on-thejob injuries) and a Supplementary Fund for all others. The
Earner and Motor Vehicle Funds are essentially selfsupporting from levies on employers and vehicle owners
respectively. The Supplementary Fund is financed from
general tax revenues. The employer levies for work injuries
and diseases vary by industry although they are sharply con
strained by minimums and maximums. The quite minor
Safety Incentive Bonuses are the only version of experience
rating used. The costs of earners' nonwork injuries are
spread among all employers. Benefits are generous, with 100
percent of earnings up to $600 (NZ) per week currently
covered.
The results of extensive interviews with New Zealand
senior executives indicate that the compensation scheme is
not perceived as a key factor influencing safety decisions.
More significant influences were government safety rules,
employee concerns, and local union demands. While the ex
ecutives did not feel the legislation was a hindrance to their
operations, they did feel that more accidents are reported
and longer time taken off as a result of the compensation
scheme.

Conclusion
The very fact that workers' compensation has lasted for
over 70 years indicates it has strengths as a device for dealing
with an important social problem. Similarly it is hard to deny
that it has significant weaknesses. Whatever one's view of
the balance of these strengths and weaknesses, the papers in
this volume will provide insights into the current state and
desirable directions for workers' compensation.
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NOTES
1. The Report of the National Commission on State Workmen's Com
pensation Laws (Washington: Government Printing Office, 1972).

2. A classic study published in 1954 stated ". . . for industry as a whole,
problems of air pollution, industrial poisoning, silicosis, dermatitis, or
other occupational health hazards are less pressing today than disability
and absenteeism due to general illness." Herman Somers and Anne
Somers. Workmen's Compensation (New York: John Wiley, 1954) p.
218.

