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TABLE D-4. (continued)

Maximum Benefits

Required Earnings Weekly Benefit Number of
State in Base Period Amount Weeks
New Mexico $8,883 $205b 26
New York 11,980 300 26
North Carolina 23,166 2970 26
North Dakota 20,218 243b 26
Ohio 12,740 245 to 328b 26
Oklahoma 16,055 247 26
Oregon 24,080 301b 268
Pennsylvania 13,520 340 to 348P 26
Puerto Rico 5,320 1330 268
Rhode Island 23,480 324 to 404 26
South Carolina 16,614 213b 26
South Dakota 14,040 180P 26
Tennessee 20,800 200 26
Texas 24,263 252 26
Utah 24,363 253b 26
Vermont 9,540 212b 26
Virginia 20,800 208 26
Virgin Islands 17,394 223b 26
Washington 31,500 350b 30
West Virginia 27,400 290b 26
Wisconsin 17,290 266 26
Wyoming 19,417 233b 26

SOURCE: U.S, Department of Labor (1995a, 3-35 to 3-37, 3-39 to 3-40, 3-45 t0 3-47).

2 Benefits are extended when the unemployment rate in the state reaches a specified level.
b Maximum benefit amount is indexed with the state average weekly wage.

€ Maximum benefit amount varies with trust fund balance.
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1994 Findings and
Recommendations

Note: The material contained in this appendix is reprinted from Chapter 2
of the first annual report of the Advisory Council on Unemployment
Compensation, published in February 1994.

PURPOSE OF THE EXTENDED BENEFITS PROGRAM

Findings

The Council finds that the nature of unemployment has changed since the
inception of the Unemployment Insurance system. The length of time that
individuals are unemployed, which increases sharply during recessions, has
also increased slowly but steadily during non-recessionary times. Workers
who have been laid off from their jobs are now less likely to return to their
previous jobs than has historically been the case. This indicates an increase
in the level of long-term unemployment in the economy.

The Unemployment Insurance system was designed primarily as a means
of alleviating the hardship caused by short-term unemployment. The system
was never intended to combat long-term unemployment. The purpose of the
Unemployment Insurance system, and in particular the Extended Benefits
program, must be expanded if the system is to deal effectively with the chang-
ing nature of unemployment. In doing so, however, careful consideration must
be given to the funding of the system, in order to ensure that expenditures for
combatting long-term unemployment do not drain the Unemployment In-
surance trust fund reserves. It must also be recognized that while Unem-
ployment Insurance reform is a necessary component of developing effective
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strategies for dealing with long-term unemployment, other reforms—especial-
ly among programs for dislocated workers—will be needed.

Recommendation

The scope of the Extended Benefits program should be expanded to
enhance the capacity of the Unemployment Insurance system to pro-
vide assistance for long-term unemployed workers as well as short-
term unemployed workers. Those individuals who are long-term
unemployed should be eligible for extended Unemployment Insurance
benefits, provided they are participating in job search activities or in
education and training activities, where available and suitable, that
enhance their re-employment prospects. To maintain the integrity of
the Unemployment Insurance income support system, a separate
funding source should be used to finance job search and education
and training activities for long-term unemployed workers.*

THE TRIGGER FOR EXTENDED BENEFITS

Findings

The Council finds that receipt of Unemployment Insurance benefits by the
unemployed has slowly but steadily declined since at least 1947—the first
year for which data on the system are available. In addition to the long-term
downward trend in receipt of benefits, there was a pronounced decline in the
early 1980s, just as the economy entered a recession.

The reasons behind the decline in the Unemployment Insurance system
are many. The long-term decline appears to have been caused by the chang-
ing demographics of the labor force, the changing industrial and geographic
composition of employment, and a decline in the solvency of states’
Unemployment Insurance trust funds. The sharp decline in receipt of bene-
fits in the early 1980s appears to be attributable primarily to changes in fed-
eral policies which encouraged the states to increase the solvency of their
trust funds by restricting eligibility for Unemployment Insurance benefits
and/or increasing employers’ tax rates, as well as independent state efforts
to improve their trust fund solvency.

*One member of the Council emphasizes that an increase in employers’ payroll taxes should not
be used as the funding source. Another member emphasizes that such a recommendation must be
considered in the context of reform of dislocated workers programs.
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The utilization of the Unemployment Insurance system is measured by
the Insured Unemployment Rate (IUR). The IUR is the number of Unem-
ployment Insurance recipients, relative to the number of individuals in Ul-
covered employment. Since the inception of the Extended Benefits program
in 1970, states have been required to use the state IUR as a “trigger” that
determines whether or not individuals who have exhausted their regular Ul
benefits are eligible for Extended Benefits,

Research has shown that the decline in the utilization of the Unem-
ployment Insurance system has caused the IUR to become a less reliable indi-
cator of economic conditions, reducing the likelihood that Extended Benefits
will trigger on in states with high unemployment. In addition, just as the JTUR
was experiencing a marked decline during the recession of the 1980s, the
“trigger” level required to become eligible for Extended Benefits was raised.
The combination of the reduction in the IUR and the increase in the trigger
level resulted in the failure of the Extended Benefits program to trigger on as
unemployment continued to rise during this most recent recession. As a result,
Congress found it necessary to pass a series of emergency extensions of
Unemployment Insurance benefits. The Council finds that emergency exten-
sions of Unemployment Insurance benefits are extremely inefficient since
they are neither well-timed nor well-targeted. Therefore, it is necessary to
reform the Extended Benefits program prior to the onset of the next recession,
in order to minimize the need for future emergency legislation.

The Council has considered a variety of measures that could be used to
trigger the Extended Benefits program. While no perfect measures exist, the
best available evidence about the condition of the overall labor market with-
in a state is the Total Unemployment Rate (TUR), which indicates the sup-
ply of individuals who are unable to find work. It should be noted, however,
that beginning in 1994, the TUR rates will be affected by the redesign of the
Current Population Survey. An alternative measure of the labor market con-
ditions that are faced by Unemployment Insurance recipients is the Adjusted
Insured Unemployment Rate (AIUR), which is the IUR adjusted to include
those individuals who have exhausted their regular Unemployment
Insurance benefits.

The Council finds that while substate (or regional) data are available on
some measures of local labor market conditions, these data are extremely
unreliable measures of the true conditions that the unemployed face.
Furthermore, there would be substantial administrative difficulties in using
either substate or regional data for triggering Extended Benefits,
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The Council finds that, in addition to problems with the triggers that
have been used to determine whether or not Extended Benefits are available
within a state, the thresholds built into the triggers have been problematic.
These thresholds require that a state’s unemployment rate (whether mea-
sured by the TUR or the TUR) exceed the level that prevailed over the previ-
ous two-year period (by a factor of 120 percent for the IUR or 110 percent
for the TUR).

The threshold requirements do not significantly affect the number of
states in which Extended Benefits trigger on during a recession. However,
the thresholds have the effect of delaying the point at which Extended
Benefits trigger on in some states with the highest unemployment, as well as
hastening the point at which such states trigger off the Extended Benefits
program. As a result, the thresholds have caused dissatisfaction among some
with the operation of the program since those states suffering the most eco-
nomic hardship are triggered on for the shortest period of time. This prob-
lem could be addressed by eliminating the thresholds and setting the triggers
at a slightly higher level.

Recommendation

The Council is unanimous in the view that there is a pressing need to
reform the Extended Benefits program.

The majority of the Council recommends that the Extended Benefits
program should trigger on when a state’s seasonally adjusted total unem-
ployment rate (STUR) exceeds 6.5 percent as measured before the
Current Population Survey redesign.* Two members of the Council rec-
ommend that each state should have the choice of using either the STUR
trigger of 6.5 percent with a threshold requirement of 110 percent above
either of the two previous years, or an IUR or AIUR trigger set at 4 per-
cent with a threshold requirement of 120 percent over the previous two
year period.

The Council hopes Congress can implement these reforms prompt-
ly. Although the Council has reservations about the inefficient target-
ing of emergency benefits, Congress should extend the existing
Emergency Unemployment Compensation for a six month period to
provide a bridge program until these Extended Benefits reforms can
be implemented.**

*Two members of the Council recommend that the trigger should be set at 6.5 percent regardless
of any changes in the measured unemployment rate that result from the redesign of the Current
Population Survey.

**Two members do not agree to the recommendation that Emergency Unemployment Comp-
ensation should be extended.
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Recommendation

Neither substate nor regional data should be used for the purpose of
determining whether or not Extended Benefits are available within a
given area.

FINANCING EXTENDED BENEFITS REFORM

Findings

The Council finds that the integrity of the Unemployment Insurance system
as well as its capacity to adapt to the changing nature of unemployment are
compromised by incorporating its trust funds into the unified federal budget.
While the flow of funds into the Extended Unemployment Compensation
account may be adequate to finance the recommended Extended Benefits
reform, such reform is complicated by the use of dedicated Unemployment
Insurance trust funds for the purpose of deficit reduction. Several members
of the Council believe that prompt action should be taken to correct this sit-
uation. Other members feel that the issue of how trust fund accounts should
be treated in the budget is a very complex one, and requires careful consid-
eration within a broader context. The Council intends to revisit this issue in
its future deliberations.

Recommendation

If additional revenue is required to implement the Council’s recom-
mendations, such revenue should be generated by a modest increase
in the FUTA taxable wage base, to $8,500.*

WORK SEARCH TEST UNDER EXTENDED BENEFITS

Findings

The Council finds that another problematic aspect of the Extended Benefits
program is the federal requirement that, with some exceptions, those indi-
viduals who are receiving Extended Benefits must accept a minimum wage
job if one is offered, or become ineligible for benefits. While the Council
understands that recipients of both regular and extended Unemployment
Insurance benefits have an obligation to search actively for work and accept
appropriate job offers, the Council finds the current federal requirements to

*Two members object to this recommendation.
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be excessively onerous. All states. use a “suitability” test to determine the
jobs which claimants are required to accept to remain eligible for benefits.
This test gives states the flexibility to ensure adequate work search by
claimants, while protecting unemployed workers’ living standards and job
skills by permitting them to decline substandard jobs. The States are in a
better position to determine appropriate mechanisms for enforcing a work
search test, given the particular conditions of their labor markets.

Recommendation

The federal requirement that individuals who are receiving Extended
Benefits must accept a minimum wage job if one is offered, or
become ineligible for benefits should be eliminated. Each state should
be allowed to determine an appropriate work search test, based on
the conditions of its labor market.

STATE TRUST FUND SOLVENCY

Findings

The Council finds an overall decline in receipt of Unemployment Insurance
benefits among the unemployed. This decline is at least partially caused by
the inadequate reserves of many states’ trust funds. During the past decade,
many states with low or negative trust fund reserves have found themselves
in the position of either having to increase taxes on employers in the midst
of an economic downturn, or having to take measures to restrict eligibility
and benefits for the unemployed. Some believe that this reliance on pay-as-
you-go funding has worked to the overall detriment of the Unemployment
Insurance system.

The Council believes that it would be in the interest of the nation to
begin to restore the forward-funding nature of the Unemployment Insurance
system, resulting in a building up of reserves during good economic times
and a drawing down of reserves during recessions. The Council finds, how-
ever, that any move toward creating federal guidelines for states’ Unem-
ployment Insurance trust fund accounts must be carefully weighed.
Otherwise, there will be a risk of creating undue incentives for the states to
restrict the eligibility and level of Unemployment Insurance benefits in
order to achieve the solvency guidelines. The Council intends to make spe-
cific recommendations on this issue in future reports.
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FUTA TAXATION OF ALIEN AGRICULTURAL WORKERS

Findings

The Council was asked by Congress to consider the treatment of alien agri-
cultural workers within the Unemployment Insurance system. Currently, the
wages paid to alien agricultural workers with H2-A visas are exempt from
the Federal Unemployment Tax Act (FUTA). This exemption is set to expire
on January 1, 1995,

The Council finds that there are arguments both for and against continu-
ing this exemption. Under the current exemption, alien agricultural workers
are less costly to hire than domestic workers, on whom FUTA taxes must be
- paid. This cost differential may create an incentive for substitution of for-
eign workers for U.S. workers, which argues in favor of repeal of the
exemption. Furthermore, the process of certifying workers and issuing H2-
A visas imposes costs on the federal and state governments that have the
responsibility for overseeing this process. The vast majority (97 percent) of
the cost of the certification process is funded through the FUTA tax. Since
FUTA serves as the mechanism for funding the costs of the certification
process, there is an additional rationale for repealing the exemption of H2-A
workers from FUTA taxation.

On the other hand, H2-A workers are ineligible to receive Unem-
ployment Insurance benefits since their visas require that they return to their
country of origin within ten days after their employment terminates.
Consequently, these individuals cannot meet the “available for work” test of
the Unemployment Insurance system. Thus, FUTA taxes would be imposed
upon the wages of individuals who cannot receive Unemployment Insurance
benefits, which argues against imposing the FUTA tax on their wages.

On balance, the Council finds that the arguments in favor of FUTA taxa-
tion of alien agricuitural workers outweigh the arguments against continuing
that exemption.

Recommendation

As of January 1, 1995, the wages of alien agricultural workers (H2-A
workers) should be subject to FUTA taxes.
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1995 Findings and
Recommendations

Note: The material contained in this appendix is reprinted from Chapter 2
of the second annual report of the Advisory Council on Unemployment
Compensation (Unemployment Insurance in the United States: Benefits,
Financing, and Coverage), published in February 1995.

THE PURPOSE OF UNEMPLOYMENT INSURANCE

The Advisory Council on Unemployment Compensation finds that, although
an increasing percentage of the unemployed experience long spells of unem-
ployment, the majority of the unemployed experience relatively short unem-
ployment spells. Similarly, while a growing minority of individuals who
receive Unemployment Insurance exhaust their benefits without having
found new employment, the majority of individuals receive Unemployment
Insurance benefits for a relatively short period of time before returning to
employment. This reality dictates that the Unemployment Insurance system
must be designed to deal effectively with a variety of needs. In particular,
the system must both provide temporary wage replacement to individuals
and facilitate the productive reemployment of those individuals who experi-
ence longer spells of unemployment.

The Unemployment Insurance system also serves an important macro-
economic stabilization role by injecting additional money into the economy
during periods of downturn. This objective, however, can only be achieved
effectively if the system is forward-funded, thereby accumulating funds dur-
ing periods of economic health.

These findings lead the Council to a formulation of the following state-
ment of purpose for the Unemployment Insurance system.
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1. Statement of Purpose

The most important objective of the U.S. system of Unemployment
Insurance is the provision of temporary, partial wage replacement as a
matter of right to involuntarily unemployed individuals who have
demonstrated a prior attachment to the labor force. This support
should help to meet the necessary expenses of these workers as they
search for employment that takes advantage of their skills and experi-
ence. Their search for productive reemployment should be facilitated
by close cooperation among the Unemployment Insurance system and
employment, training, and education services. In addition, the system
should accumulate adequate funds during periods of economic health
in order to promote economic stability by maintaining consumer pur-
chasing power during economic downturns.

FUNDING OF THE UNEMPLOYMENT INSURANCE SYSTEM

The Unemployment Insurance system’s capacity to promote economic sta-
bility rests on two key aspects of its funding mechanism. First, the funding
of the system is “experience rated”’—that is, employers who have been
responsible for greater demands on the system pay higher taxes and conse-
quently bear a greater share of the system’s costs. Second, during periods of
prosperity, the system accumulates reserves that are then spent during peri-
ods of economic decline.

Some members of the Council believe that experience rating is a crucial
component of the program, providing effective incentives for employers to
avoid laying off workers. Other members believe that experience rating
causes employers to make excessive use of the system’s appeal mechanism
in an attempt to keep their experience-rated taxes as low as possible.
Although the Council was unable to resolve this difference of opinion, it
intends to address the issue of experience rating in its next annual report.

The Council unanimously concludes, however, that promoting economic
stability is an objective that transcends the interests of the states and cannot
be achieved by states working in isolation. While some states have attempt-
ed to maintain an adequate degree of forward funding, others have not. The
low reserves in some states’ trust funds weaken the Unemployment
Insurance system’s capacity to achieve its economic stabilization function.

Effectively promoting the forward funding of the Unemployment
Insurance system requires a coherent federal strategy that includes congres-
sionally stated goals.
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2. Recommendation

Congress should establish an explicit goal to promote the forward
funding of the Unemployment Insurance system. In particular, during
periods of economic health, each state should be encouraged to accu-
mulate reserves sufficient to pay at least one year of Unemployment
Insurance benefits at levels comparable to its previous “high cost.” For
purposes of establishing this forward-funding goal, previous “high
cost” should be defined as the average of the three highest annual lev-
els of Unemployment Insurance benefits that a state has paid in any of
the previous 20 calendar years.

To complement these forward-funding goals, financial incentives to
encourage forward funding should be created. This can be done by changing
the structure of the interest rates that the federal government pays to the
states on their Unemployment Insurance trust fund balances. A slight reduc-
tion in the interest rate paid on low levels of states’ trust funds could be used
to finance a fairly substantial interest rate premium paid on high levels of
reserves. While it is difficult to predict with accuracy how many states
would respond to such incentives, careful management of the interest rate
structure could ensure that these incentives could be financed without addi-
tional cost to the federal government.

3. Recommendation

To encourage further forward funding, an interest premium should be
paid on that portion of a state’s Unemployment Insurance trust fund that
is in excess of one “high cost” year of reserves. The cost of this interest
rate premium should be financed by a reduction in the interest rate paid
on that portion of each state’s trust fund that is less than one “high cost”
year of reserves. The U.S. Department of Labor should be given authority
to adjust periodically the interest rate structure to ensure that these
incentives create no additional cost to the federal government.

The Council finds that the current federal policy of providing short-term,
interest-free loans to state trust funds creates a disincentive for states to for-
ward fund their systems. Preferential loan treatment should be available
only to states that have met, or made satisfactory progress toward, the for-
ward-funding goal. An example of how satisfactory progress might be
defined is presented in Chapter 5 of this repott.
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4. Recommendation

Preferential interest rates on federal loans to the states should be
restricted to those states that have achieved (or made satisfactory
progress toward) the forward-funding goal. In particular, the current
system of making interest-free, cash-flow federal loans generally avail-
able to all states should be ended. Rather, these interest-free loans
should be made available only to those states that have achieved (or
made satisfactory progress toward) the forward-funding goal prior to
the onset of an economic downturn. In other states, these loans
should be subject to the same interest charges that are incurred on
long-term loans to state Unemployment Insurance trust funds.

5. Recommendation

A method is needed for determining whether a state that has not yet
met the forward-funding goal has made “satisfactory progress”
toward the goal. This method should be based on an empirical analy-
sis of the rate at which state trust funds must be restored during peri-
ods of economic health in order to achieve the forward-funding goal
prior to a recession.

6. Recommendation

When states have achieved (or made satisfactory progress toward) the
forward-funding goal, yet find it necessary to borrow from the federal
government, the interest rate charged on long-term loans should be a
preferential rate that is 1 percentage point lower than would other-
wise be charged. |

The Council has discussed the level at which the taxable wage base and
tax rate established by the Federal Unemployment Tax Act (FUTA) should
be set. This is a complex issue. FUTA revenues are earmarked for financing
the administration of the nation’s Unemployment Insurance system, as well
as that of the U.S. Employment Service. However, because the trust funds
are currently held within the unified federal budget, it is not possible for
these programs to achieve direct access to the funds that are earmarked for
them. In addition, a two-tenths surcharge that was imposed in 1977 to pay
off trust fund debts has been extended well beyond the time when the debt
was repaid. Quite apart from these issues, the Council has not yet made a
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determination of whether or not additional revenues from FUTA would con-
tribute to more efficient and effective operation of the Unemployment
Insurance system and the Employment Service.

Another element of complexity results from the fact that the minimum
taxable wage base that the states use for financing their Unemployment
Insurance benefits is tied to the FUTA taxable wage base. On average, those
states with higher taxable wage bases have a higher level of reserves than do
states that have set their taxable wage base at the minimum level of $7,000.
Consequently, raising the FUTA taxable wage base might contribute to the
overall forward funding of the system.

Furthermore, a low taxable wage base within a state tends to impose the
burden of Unemployment Insurance payroll taxes disproportionately on
employers of low-wage workers. To the extent that employers pass on a por-
tion of the tax to their workers in the form of lower wages, therefore, a dis-
proportionate share of the burden of the tax is ultimately borne by low-wage
workers. Those low-wage workers who work part-time or part-year, how-
ever, are often ineligible for Unemployment Insurance. As a result, the low
taxable wage base within the Unemployment Insurance system is both
regressive and unfair.

The Council has not yet reached a consensus on how to address these
interrelated issues most effectively. As it considers the issues of administrative
funding and efficiency over the course of the next year, however, the issue of
the FUTA taxable wage base and tax rate will once again be addressed.

The Council does note, however, that the Unemployment Insurance system
was intended as a self-contained system of social insurance. Inherent in this
design is the principle that funds are accumulated and held in trust solely for
their intended purpose: namely, the payment of benefits to eligible unemployed
workers, economic stimulus, and the costs of administering the system.

Inclusion of FUTA accounts and state Unemployment Insurance trust fund
accounts within the unified federal budget undermines the integrity of the
Unemployment Insurance system. Since federal budget offsets must be identi-
fied before additional FUTA funds (which are earmarked for program admin-
istration) can be appropriated, some states have found it necessary to divert
their trust funds to pay for administrative expenses—expenses that should be
paid out of the FUTA trust fund. This diversion, while perhaps necessary,
tends to erode the integrity of the system’s financing. Employer willingness to
contribute to the system, state capacity to develop and maintain adequate trust
funds, and worker confidence in the system are all undermined.
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Furthermore, when Unemployment Insurance trust fund balances that have
been explicitly accumulated for countercyclical purposes are used to balance
the annual federal budget, the system loses its capacity to increase spending
automatically during recessions. Consequently, unlike other trust funds held
by the federal government, the Unemployment Insurance trust funds are ren-
dered fundamentally incapable of achieving one of their major objectives—
economic stabilization—through their inclusion in the unified federal budget.

7. Recommendation

All Unemployment Insurance trust funds should be removed from the
unified federal budget.

UNEMPLOYMENT INSURANCE COVERAGE AND TAXATION

Virtually all wage and salaried workers are covered by Unemployment
Insurance, and their employers pay taxes into the system accordingly. There
are, however, two important exceptions. The first exception is that nonprofit
employers do not pay FUTA taxes, despite the fact that their employees are
eligible for Unemployment Insurance, use the system, and generate admin-
istrative costs for the system. In calendar year 1992, this exemption cost the
federal trust funds approximately $300 million. The second exception is that
agricultural workers on small farms are not covered by Unemployment
Insurance. The Council finds no justification for either of these exceptions.

8. Recommendation

The FUTA exemption for nonprofit employers should be eliminated.

9. Recommendation

The exemption of agricultural workers on small farms from Unem-
ployment Insurance coverage should be eliminated.*

The Council also finds that Unemployment Insurance taxes owed by
farm labor contractors (“crew leaders”) often are not paid. Federal law spec-
ifies that, under most circumstances, these farm labor contractors are the

*#Two members of the Council object to this recommendation.
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designated employers of their workers and that they are responsible for the
payment of Unemployment Insurance taxes, It is difficult, however, to
enforce this provision because of the many obstacles that prevent locating
crew leaders who have outstanding tax obligations.

10. Recommendation

Federal law should be amended so that farm owners or operators are
assigned responsibility for unpaid Unemployment Insurance taxes
owed by the crew leaders with whom they contract for workers on
their farms.*

The Council finds that some employers improperly avoid paying Unem-
ployment Insurance taxes by misclassifying their employees as independent
contractors. Clear definitions that delineate the conditions under which an
individual would legitimately be qualified as an independent contractor
would help to alleviate this problem.

Section 530 of the Revenue Act of 1978 protects businesses that have
“reasonable basis” for misclassifying employees as independent contractors.
Businesses that fall under the Section 530 “safe harbor” are not required to
correct the classification of employees and cannot be assessed back taxes or
penalties based on the misclassification of workers. Section 530 also prohibits
the Internal Revenue Service (IRS) from clarifying the guidelines for deter-
mining whether a worker is an employee or an independent contractor. The
ambiguity of these guidelines is the cornerstone of the misclassification prob-
lem and the tax revenue losses associated with it. In addition, revenue collec-
tion is limited by Section 3509 of the Internal Revenue Code, which caps the
employment tax liability of those businesses not covered by Section 530.

The greatest revenue loss results from businesses that do not file infor-
mation returns on independent contractors. These are circumstances under
which businesses are most likely to misclassify workers, as well as the cir-
cumstances under which independent contractors are least likely to report
their entire income. Increasing the penalty for failing to file information
returns would increase the incentive to file, increase the percentage of inde-
pendent contractor income reported, and provide the information needed to
identify employers that misclassify workers—thereby creating an incentive
to classify workers correctly. '

*One member of the Council objects to this recommendation,
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While the Council recognizes that correcting these problems would have
ramifications that reach far beyond the Unemployment Insurance system,
the Council finds that the problems are sufficiently serious to merit action at
both the state and federal levels.

11. Recommendation

States should review and consider adopting the best practices of other
states to address classification issues which include the following: clari-
fying the definitions of employee and independent contractor; specify-
ing employer liability for payroll taxes; licensing, bonding, or regulat-
ing the employee leasing industry; and strategic targeting of audits.

12. Recommendation

Federal law should be amended to eliminate the “prior audit” safe
harbor provision of Section 530 of the Revenue Act of 1978.

13. Recommendation

Federal law should be amended to eliminate the provision of Section
530 of the Revenue Act of 1978 that bars the IRS from issuing guide-
lines to define the employment relationship.

14. Recommendation

Federal law should be amended to repeal Section 3509 of the Internal
Revenue Code and to require businesses to pay all taxes owed for
workers that are misclassified after the enactment of the repeal.

15. Recommendation

The $50 penalty for businesses that fail to file information returns
with the IRS or with the independent contractor they have hired
should be increased.

The Council notes that available statistics do not accurately measure the
level of Unemployment Insurance receipt among the unemployed (that is,
“recipiency”’). The measure of the “insured unemployed” (IU) and the ratio
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of insured unemployed to the covered labor force (that is, the insured unem-
ployment rate—the TUR) are frequently used for a number of purposes.
When used as measures of recipiency, however, they are misleading. Both
statistics consistently overstate the number of individuals who actually
receive Unemployment Insurance benefits in a given week. In addition to
counting recipients, the two measures both include individuals who file a
claim for, but do not receive, benefits in a given week (these include indi-
viduals on a waiting week, individuals whose claims are ultimately denied
for nonmonetary reasons, and individuals who are disqualified for a given
week). At the national level, this inclusion has the effect of overstating the
number of the unemployed who actually receive Unemployment Insurance
benefits by approximately 10 percent (although there is considerable varia-
tion among the states in the extent to which currently reported statistics
overstate the actual receipt of benefits).

16. Recommendation

The U.S. Department of Labor should report a measure of Unem-
ployment Insurance recipiency. The measure should be a ratio, with
the numerator defined as the number of individuals who are actually
paid Unemployment Insurance benefits, and the denominator defined
as the total number of unemployed individuals.

ELIGIBILITY FOR UNEMPLOYMENT INSURANCE BENEFITS

Five percent of all workers in 1993 reported that they were unable to find
full-time employment, and 16 percent of the work force held part-time jobs.
The Council finds that in some states, these individuals are unable to qualify
for Unemployment Insurance benefits, even when they have substantial
labor force attachment. This problem is especially pronounced for low-wage
individuals, many of whom must work in temporary or part-time jobs.
Welfare reform could result in an increase in the number of low-wage work-
ers who find themselves in this situation.

Some unemployed workers are unable to qualify for Unemployment
Insurance benefits because of their state’s definition of the “base period.”
The base period is the period of time that is used for calculating whether or
not unemployed individuals’ earnings are sufficient to qualify them for
Unemployment Insurance. Many states define the base period as the first
four of the past five completed calendar quarters. In these states, therefore,
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between three and six months of an individual’s most recent work experi-
ence is excluded from consideration in calculating eligibility for benefits.
This may have the effect of disqualifying some workers who have worked
continuously, but who need the most recently completed quarter of earnings
to be included in the base period in order to qualify for Unemployment
Insurance benefits. To solve this problem, some states now use a “moveable
base period,” which allows the minimum earnings requirement to be met on
the basis of the four most recently completed quarters of work if it is not
met using the standard definition.

The Council finds that advances in technology have made it feasible for
all states to use the most recently completed quarter when determining ben-
efit eligibility, and that using this quarter is consistent with the legislative
requirement that states ensure full payment of Unemployment Insurance
when due. While the Council has been unable to develop sound estimates of
the cost of implementing such a change, there are reasons to believe that the
cost may not be prohibitive, First, many of the individuals who are deter-
mined to be eligible using a moveable base period would become eligible
eventually (as soon as an additional quarter of earnings information
becomes available). Second, some of the increase in the cost of
Unemployment Insurance benefits would be offset by a reduction in benefits
paid under means-tested programs, such as Aid to Families with Dependent
Children (AFDC) and Food Stamps.

In some cases, unemployed individuals cannot qualify for Unem-
ployment Insurance benefits because their eligibility is contingent upon
their earnings in the calendar quarter in which they became unemployed.
Information about their most recent earnings is typically not available until
after the quarter has been completed. These individuals often do not realize
that they can reapply (and often qualify) for benefits when information
about their most recent quarter of earnings becomes available. This problem
could be corrected if these individuals were told when they should reapply
for benefits, as well as what additional earnings they would need to qualify
for benefits.

17. Recommendation

All states should use a moveable base period in cases in which its use
would qualify an Unemployment Insurance claimant to meet the
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state’s monetary eligibility requirements. When a claimant fails to
meet the monetary eligibility requirement for Unemployment
Insurance, the state should inform the individual in writing of what
additional earnings would be needed to qualify for benefits, as well as
the date when the individual should reapply for benefits.

In some states, low-wage workers face an additional impediment in
qualifying for Unemployment Insurance benefits. In order to meet their
state’s base period and/or high-quarter earnings requirements, low-wage
individuals must work more hours than workers who earn higher wages.
For example, an individual who works half-time for a full year (i.e., 1,040
hours) at the federal minimum wage level would not meet minimum earn-
ings requirements in 9 states. At an hourly wage of $8.00, however, a half-
time, full-year worker would be eligible in all states. Similarly, an individ-
ual who works two days per week for a full year (approximately 800 hours)
at the minimum wage would not meet the minimum earnings requirements
in 29 states. At a wage of $8.00 per hour, however, that individual would
be eligible in all but 2 states.

The Council finds that any individual who works at least 800 hours per
year should be eligible for Unemployment Insurance benefits and that
states’ minimum earnings requirements should be set accordingly. If all
states set their earnings requirements at this level, the number of individuals
eligible for Unemployment Insurance benefits would increase by approxi-
mately 5.3 percent, and the amount of benefits paid would increase by
approximately 3.6 percent. Some of the increase in the cost to the system,
however, would be offset by a reduction in receipt of means-tested benefits
such as AFDC and Food Stamps.

18. Recommendation

Each state should set its law so that its base period earnings require-
ments do not exceed 800 times the state’s minimum hourly wage, and
so that its high quarter earnings requirements do not exceed one-
quarter of that amount.

Fourteen states preclude workers in seasonal industries from collecting
Unemployment Insurance except during the season in which work is nor-
mally done within the industry. In addition, twelve of these states disallow
seasonal workers’ earnings from being counted toward their minimum earn-
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ings requirement, even if the individual subsequently works in a nonseason-
al job. The Council finds these exclusions to be problematic.

19. Recommendation

States should eliminate seasonal exclusions; claimants who have
worked in seasonal jobs should be subject to the same eligibility
requirements as all other unemployed workers.

In addition to the monetary requirements for qualifying for Unem-
ployment Insurance, each state has a variety of nonmonetary requirements
that unemployed individuals must satisfy in order to qualify for benefits.
These requirements include stipulations about availability for suitable work,
ability to work, work search requirements, voluntary separation for good
cause, discharges due to misconduct, refusal of suitable work, and unem-
ployment as a result of a labor dispute. In some cases, part-time workers
(who meet monetary eligibility requirements) are explicitly precluded from
receiving Unemployment Insurance.

20. Recommendation

Workers who meet a state’s monetary eligibility requirements should
not be precluded from receiving Unemployment Insurance benefits
merely because they are seeking part-time, rather than full-time,
employment,.

State legislation often does not address the specifics of many of the situ-
ations that Unemployment Insurance claimants face. As a result, interpreta-
tions of nonmonetary eligibility requirements can also be found in adminis-
trative and judicial case law and administrative rules. Testimony presented
in the Council’s public hearings indicates that the complexity of these non-
monetary requirements creates confusion about eligibility requirements, It
can be difficult for both claimants and employers to understand these
requirements with a reasonable degree of certainty. These problems can be
particularly pronounced for multistate employers,

Not only can this lack of certainty impede the receipt of Unemployment
Insurance, it may also increase unnecessarily the number of appeals filed by
both claimants and employers. These problems appear to be particularty
severe with regard to determinations involving employee misconduct,
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refusal of suitable work, and voluntary leaving for good cause. Clarifying
these issues would serve the interests of both groups.

21. Recommendation

A state-specific information packet that clearly explains Unemployment
Insurance eligibility conditions (both monetary and nonmonetary)
should be distributed by the states to unemployed individuals.

The Council is particularly concerned about a number of specific non-
monetary eligibility conditions. For example, it is not always clear whether
an individual who is unavailable for shift work (perhaps due to a lack of
public transportation or child care) will be found to be eligible for Unem-
ployment Insurance. Consideration needs to be given to situations in which
individuals quit their jobs because of one of the following circumstances: a
change in their employment situation (e.g., change in hours of work), sexual
or other discriminatory harassment, domestic violence, or compelling per-
sonal reasons, including family responsibilities. In addition, the Council is
concerned about the variability in the definition of misconduct across states,
and about the treatment of individuals who refuse employment because it is
temporary or commission work., The Council intends to address these and
related issues in its third annual report.

ADEQUACY OF UNEMPLOYMENT INSURANCE BENEFITS

At the inception of the Unemployment Insurance system, much debate was
devoted to the adequacy of benefits. Many of the founders of the system
argued that benefits should replace 50 percent of lost earnings; they believed
that this percentage was high enough to allow workers to purchase basic
necessities, but not so high as to discourage prompt return to work.

A number of presidents, including and following Dwight Eisenhower,
have endorsed a goal of 50 percent replacement of lost earnings within the
Unemployment Insurance system. President Richard Nixon advocated that
the Unemployment Insurance system should seek to replace 50 percent of
lost earnings for four-fifths of all Unemployment Insurance recipients,

The level of a state’s maximum weekly benefit amount has a direct
impact upon the percentage of Unemployment Insurance recipients who
receive benefits that equal or exceed a given replacement rate. Those indi-
viduals whose earnings qualify them for their state’s maximum weekly ben-
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efit amount typically have less than half of their wages replaced. Therefore,
when a state’s maximum benefit amount is relatively low as a percentage of
the state’s average weekly wage, the state will not meet the 50 percent
replacement rate goal for a large percentage of recipients.

The Council endorses the long-standing goal of 50 percent replacement
of lost earnings, and notes that a state is likely to be able to achieve this goal
for a large number of workers by setting the state maximum weekly benefit
amount equal to two-thirds of state average weekly wages.

22, Recommendation

For eligible workers, each state should replace at least 50 percent of
lost earnings over a six-month period, with a maximum weekly benefit
amount equal to two-thirds of the state’s average weekly wages.*

The Council also notes that, starting in 1986, all Unemployment
Insurance benefits became subject to taxation. Taxation of Unemployment
Insurance benefits results in a reduction of the effective replacement rate.

23. Recommendation

Unemployment Insurance benefits should be tax-exempt.**

The Council finds that the current system for reporting the average
replacement rate of lost earnings within the Unemployment Insurance sys-
tem needs to be improved. While the U.S. Department of Labor routinely
reports the replacement rate, the concept used in the calculation is flawed.
The reported replacement rate is calculated by dividing Unemployment
Insurance benefits paid by the wages of all covered workers. To the extent
that those who receive Unemployment Insurance have lower wages than the
average covered worker, the reported replacement rate will understate the
actual replacement rate. Conversely, if those who receive Unemployment
Insurance have higher wages than the typical covered worker, the reported
replacement rate will overstate the actual replacement rate. Advisory
Council calculations using data available from selected states suggest that
the reported replacement rate significantly understates the actual replace-
ment rate.

*(One member of the Council objects to this recommendation.
#*Four members of the Council object to this recommendation.
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24. Recommendation

The U.S. Department of Labor should calculate and report the actual
replacement rate for individuals who receive Unemployment
Insurance. This replacement rate should be calculated by dividing the
weekly benefits paid to individuals by the average weekly earnings
paid to those individuals prior to unemployment.

REEMPLOYMENT INCENTIVES

The Council finds that financial incentives (such as reemployment
bonuses or self-employment subsidies) for facilitating rapid reemployment
have a positive impact on a small portion of the unemployed. In some cases,
this positive impact could be offset partially by negative impacts on others
who find jobs more slowly because they are displaced in the job queue by
those who receive the incentives. This displacement effect is likely to be
more pronounced during periods of relatively high unemployment.

The Council concludes, therefore, that the states should be permitted to
experiment with reemployment incentives, but it opposes incentives to
encourage (or require) states to implement such strategies.

Some members of the Council object to the use of self-employment
incentives within the Unemployment Insurance system—especially when an
individual’s entire benefit is paid in lump-sum form.

25. Recommendation

States should be given broad discretion in determining whether reem-
ployment incentives, such as reemployment bonuses or self-employ-
ment allowances, should he included as a part of their Unemployment
Insurance systems.

ADMINISTRATIVE FINANCING

States’” administrative costs are financed by the federal government with a
portion of the revenues generated by FUTA. This situation requires some
systematic method for allocating these revenues among the states. The
Council finds that whatever method is chosen, it is important to create
financial incentives for states to administer their Unemployment Insurance
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systems efficiently. For example, those states that are able both to adminis-
ter their Unemployment Insurance systems with less money than is allotted to
them and to achieve U.S. Department of Labor performance requirements
could be allowed to keep all or part of the surplus for other uses within their UL
systems, The Council intends to address this issue, in conjunction with the U.S.
Department of Labor’s performance requirements, in its next annual report.

The U.S. Department of Labor has proposed an Administrative Financ-
ing Initiative (AFI) that would allocate FUTA funds based on a national unit
cost with base-level and contingency-level funding. The Council takes no
position on the AFI, because the U.S. Department of Labor and the states
have not yet agreed on the details of this initiative,

The Council notes that it is inefficient for the federal government to
require employers to fill out and submit separate forms and payments for their
FUTA and state Unemployment Insurance taxes. Not only does this impose an
unnecessary paperwork burden on employers, it also creates redundant tax
collection units in the federal and state governments. The expense of collect-
ing Unemployment Insurance taxes could be reduced by allowing the states to
collect FUTA taxes on behalf of the federal government.

26. Recommendation

FUTA taxes should be collected with other Unemployment Insurance
taxes by each of the states and submitted to the federal government for
placement in the federal trust fund. States’ Unemployment Insurance
taxes should remain in the state trust funds, as is currently the case.
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The Council’s Official Designation

Advisory Council on Unemployment Compensation (hereinafter called
“Council”).

The Council’s Objectives and the Scope of its Activity

It shall be the function of the Council to evaluate the unemployment com-
pensation program, including the purpose, goals, countercyclical effective-
ness, coverage, benefit adequacy, trust fund solvency, funding of State ad-
ministrative costs, administrative efficiency, and any other aspects of the
program and to make recommendations for improvement.

Period of Time Necessary for the Council to Carry Out its Purposes

Four years.

The Agency and/or Official to Whom the Council Reports

The President and the Congress.

The Agency Responsible for Providing the Necessary Support to
the Council

The Unemployment Insurance Service of the Employment and Training
Administration of the Department of Labor.
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Membership

The Council shall consist of 11 members as follows:

(A) Five members appointed by the President, to include representa-
tives of business, labor, State government, and the public.

(B) Three members appointed by the President pro tempore of the
Senate, in consultation with the Chairman and the ranking member
of the Committee on Finance of the Senate.

(C) Three members appointed by the Speaker of the House of Repre-
sentatives, in consultation with the Chairman and the ranking mem-
ber of the Committee on Ways and Means of the House of
Representatives.

(D) The President shall appoint the Chairman of the Council from
among its members.

(E) In appointing members under subparagraphs (B) and (C), the
President pro tempore of the Senate and the Speaker of the House
of Representatives shall each appoint—

(i) one representative of the interests of business,
(ii) one representative of the interests of labor, and
(iii) one representative of the interests of State governments.

A Description of the Duties for Which the Council Is Responsible

It shall be the function of the Council to evaluate the unemployment com-
pensation program, including the purpose, goals, countercyclical effective-
ness, coverage, benefit adequacy, trust fund solvency, funding of State
administrative costs, administrative efficiency, and any other aspects of the
program and to make recommendations for improvement. Not later than
February 1, 1995, the Council shall submit to the President and the Congress
a report setting forth the findings and recommendations of the Council as a
result of its evaluation of the unemployment compensation program, includ-
ing the Council’s findings and recommendations with respect to determining
eligibility for extended unemployment benefits on the basis of unemploy-
ment statistics for regions, States or subdivisions of States.






