








290 Asbestos Disease Compensation

mission on State Workmen's Compensation Laws in 1972, 17 
continuing with the Inter-Departmental Workers' Compen 
sation Task Force in 1976, 18 and most recently by the 
Department of Labor in its Interim Report to Congress on 
Occupational Diseases. 19 Perhaps the best summary of the 
situation was provided by Larson, who wrote, "a close 
review of the current statutes can only lead one to 
believe . . . that their real objective is to deliberately limit 
the number of cases, especially of the chronic long term (and 
probably costly) variety, which are admitted into this 
system. 20

Recency of employment rules, strict statutes of limita 
tions, and definitions of occupational disease that require 
peculiarity to a particular trade or exclude ordinary diseases 
of life, are the three types of artificial barriers which restrict 
the entry of legitimate claims. 21 Recency of employment or 
exposure rules are patently unfair in cases of disability or 
death from an asbestos-associated disease. The progressive 
nature of asbestosis, in which impairment may progress to 
disability in the absence of additional exposure, and the 
latency period for the development of an asbestos-associated 
cancer, have been documented by Selikoff and others. 22 23 
The negative presumption of work-relatedness created by 
these rules is not necessary because each state still requires 
the claimant to carry the burden of proving that the condi 
tion arose out of and in the course of employment.

Statutes of limitation have been modified by legislative ac 
tion and judicial interpretation in many states since the 
report of the National Commission was released. The liberal 
discovery rules have mollified the effect of statutes of limita 
tion, but unjustifiable exclusion of claims may still occur.

State laws that continue to require that a compensable 
disease be peculiar to an occupation or trade make little 
sense for asbestos-associated diseases. 24 How could a brake
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mechanic show that mesothelioma is peculiar to the trade? It 
is a disease peculiar to exposure to asbestos, regardless of 
trade. Exclusion of ordinary diseases may also act as a bar to 
asbestos-exposed workers who develop lung cancer or 
cancers of other sites. 25 When the disease is clinically in 
distinguishable as to specific cause, the asbestos-exposed 
worker can only point to the higher statistical incidence of 
the disease in his trade in seeking compensation.

Experience in a State Without Artificial Barriers
If the worker is fortunate enough to live or work in a 

state26 without artificial barriers to seeking workers' com 
pensation, the claimant still faces the formidable problem of 
proving causality. Even with expert legal and medical advice, 
the outcome is less than certain and rarely speedy. Evidence 
of the difficulties that workers and their survivors have 
faced, even in a state without artificial barriers, is available 
from a study of three groups of workers in New Jersey who 
died of an asbestos-associated disease over a decade, from 
1967 to 1976. 27

The New Jersey workers' compensation statute has a fairly 
broad definition of compensable occupational diseases and, 
since 1974, has applied a liberal discovery rule with no other 
artificial barriers. 28 During the decade from 1967 to 1976, 
205 deaths from lung cancer, mesothelioma, asbestosis or 
another asbestos-associated cancer occurred among the three 
groups. Other than having suffered from the same occupa 
tional diseases, the three groups of workers shared few oc 
cupational characteristics. One group consisted of asbestos 
insulation workers who were members of one of the three 
New Jersey locals of the Union. These were a subgroup of 
the 17,800 asbestos insulators enrolled in a nationwide mor 
tality study in 1967. 29 Of these New Jersey locals, 44 men 
died of an asbestos-associated disease during the next 
decade.
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The second group was composed of 87 persons who died 
from asbestos-associated disease who had worked at a Pater- 
son, New Jersey asbestos insulation factory that had closed 
in 1954. These workers came under prospective surveillance 
by the Mount Sinai School of Medicine in 1961. This is a 
classic case of short term exposure producing an elevated in 
cidence of asbestos-associated diseases. Detailed informa 
tion on the mortality experience of this group of workers and 
its relationship to asbestos exposure has been reported. 30 31 
The fact that the factory closed in 1954 permitted examina 
tion of the effect that a break in the employment relationship 
had on the likelihood that these workers or their survivors 
sought compensation.

The third group included in the comparative analysis con 
sisted of workers employed in production and maintenance 
classifications in the Manville, New Jersey plant, the largest 
asbestos products manufacturing company in North 
America. From a cohort of workers under prospective obser 
vation since January 1, 1959, 74 deaths from asbestos- 
associated disease occurred between January 1, 1967, and 
the end of 1975. 32

Long term mortality studies of each of these groups of 
workers showed a significantly increased incidence of 
diseases caused by previous asbestos exposure. Lung cancer 
was the predominant cause of death among all groups, but 
many of the workers died of mesothelioma and asbestosis. 
Cancers of the gastrointestinal tract, the kidney, and other 
sites accounted for the remaining asbestos-associated 
diseases. 33

The occupational histories of each group of workers were 
considerably different. The insulation workers primarily ap 
plied and removed asbestos insulation products, working for 
a variety of different contractors in the construction industry 
over their careers. Exposure to asbestos was usually con-
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tinuous during their employment in the trade. The Manville 
workers were likewise exposed to asbestos over their working 
lives at the factory. Employment with this company was 
stable and, for these workers, usually continuous until retire 
ment, disability or death. The workers at the Paterson firm 
were different. During the war years, labor turnover at the 
factory was high, and upon its closing in 1954, the remaining 
workers dispersed to a wide range of other industries and oc 
cupations. With the long latency period of asbestosis, 
however, short term exposure in this plant three decades 
previous produced a pattern of disease similar to that seen 
among the insulation and Manville workers, even though the 
workers had gone on to various types of other blue-collar 
and white-collar employment.

Initiation of Workers' Compensation Claims
There were considerable variations among the three 

groups in the initiation of workers' compensation death 
claims. Claims for benefits were filed by only nine survivors 
of the 87 workers from the Paterson factory. In contrast, 
among the insulation workers claims for benefits were in 
itiated by survivors in 26 of the 44 deaths. A similar propor 
tion of claims (40 of 74) were filed by survivors of the Man 
ville factory workers. 34

Among the insulators who remained in the same trade, 
albeit with different employers, and among the Manville 
workers exposed continuously at one production facility, the 
association between asbestos exposure and the resultant 
diseases was much better recognized. In turn, the knowledge 
to seek workers' compensation was displayed more con 
sistently by these workers and their survivors than among the 
Paterson victims. The dissemination of information con 
cerning asbestos hazards and advocacy for compensation 
were aided by the presence of union representation among
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the insulators and Manville workers. The Paterson workers 
and their survivors, because of the closing of the plant, no 
longer shared an occupational bond or association through 
which information and assistance could be transmitted.

While the proportion of workers' compensation claims fil 
ed by survivors of insulators and Manville workers was 
rather constant over the decade, reflecting early and con 
tinuous recognition of the occupational nature of these 
deaths, the few claims by survivors of the Paterson workers 
came only in more recent years. The increase in the number 
of Paterson survivors filing workers' compensation claims 
could not be directly attributed to any one factor. Greater 
public knowledge of the effects of asbestos exposure, 
awareness through participation in a medical surveillance 
program, and the elimination of the recency of exposure 
limitation from the state law in 1974, could all be considered 
contributing factors. Based on interviews with survivors of 
Paterson workers who did not file claims, it appeared that 
lack of recognition of the association between asbestos and 
disease was not as limiting a factor as was the lack of 
knowledge that the survivors were potentially eligible for 
benefits.

The specific cause of death, as well as the accuracy of the 
diagnosis recorded on the death certificate, had an impact 
upon whether compensation was sought. The influence of 
these factors, however, was not consistent across all three oc 
cupational groups. Among the insulators and Manville 
workers, claims for death benefits were filed by survivors in 
a high proportion of deaths from mesothelioma, yet only 
one in 13 deaths from mesothelioma among the Paterson 
workers resulted in a survivor's claim. Somewhat surprising 
ly, claims for compensation benefits were less often initiated 
by survivors of those who died of asbestosis. To a large 
degree, this was found to be related to the worker's age at
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death and the description of the cause of death on the death 
certificate. Only among the survivors of the insulators were 
claims for compensation benefits filed from deaths of less 
well known asbestos-associated cancers, such as 
gastrointestinal cancer.

Among all three occupational groups, the age of the 
worker at death was a consistent factor in whether compen 
sation claims were initiated. In part, the decline in the pro 
portion of claims filed as age at death increases reflected the 
lesser likelihood of there being dependents to advance 
claims. Yet the same decline in the initiation of claims was 
seen among those deaths in which there was still a surviving 
spouse. Although there were no restrictions on the availabili 
ty of workers' compensation to survivors of those who died 
after retirement and whose major source of income was no 
longer wage earnings, the worker's retirement status at the 
time of death appeared to be a considerable factor in 
whether compensation was sought by a survivor. Three 
reasons might be considered to explain this: workers and sur 
vivors have less access to information after the connection to 
the employment network is severed by retirement; eligibility 
for retirement benefits reduces the financial need to file a 
claim; and lack of pursuit of potential claimants by legal ad 
vocates when a worker's death occurs at an older age.

Outcomes of Workers' Compensation Claims

Detailed information on the processing and outcomes of 
the workers' compensation claims was available from the 
New Jersey Division of Workers' Compensation for the 26 
claims filed by survivors of insulators and the nine filed by 
survivors of Paterson workers. Less detailed data were 
available on 40 claims and seven direct settlements among 
the survivors of the Manville workers. Despite the lack of ar 
tificial barriers, only 11 of the 26 survivors of the insulators
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were awarded full dependency benefits. Eleven claims were 
resolved through the payment of partial benefits, three 
through compromise agreement by the parties, and eight 
others by formal decision of the judge in which dependency 
was dismissed and posthumous disability awards were 
entered. 35

Particularly disturbing was the manner in which claims by 
six survivors of insulators who died of mesothelioma were 
resolved. In only one case was the widow awarded full 
dependency benefits. In other words, in only one of six 
claims could the survivor meet the required burden of proof 
that the disease and death arose out of and in the course of 
employment. In neither the one award, nor the approving 
settlements signed by the judges, was mesothelioma 
specifically indicated as the cause of death. Despite the fact 
that asbestos exposure encountered while on the job was the 
only plausible cause of these workers' deaths from 
mesothelioma, this medical reality was not reflected by the 
decisions and practices under the New Jersey workers' com 
pensation system. The handling of claims resulting from 
deaths due to lung cancer shows a similar lack of consistency 
with documented scientific evidence. Half of the lung cancer 
claims were either dismissed or compromised.

Claims resolved through compromise agreements or in 
which the judge dismissed the dependency claim and award 
ed posthumous disability benefits provided considerably less 
in compensation than if judgments for full dependency had 
been awarded. New Jersey law provided income benefits for 
surviving dependents of 50 percent of wages at the time of in 
jury since 1970. Claims paid through compromise 
agreements in a fixed amount were less than $30,000 in all 
cases and most likely were less than what a survivor would 
have received had full dependency been awarded. Yet in an 
individual case facing long litigation, compromise may have
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been the only way for the survivors to receive benefits during 
the immediate time of need.

Among the survivors of insulators the median period be 
tween filing a claim petition and its resolution was 19 
months. One in three claims took two years or more to 
resolve. Over the decade under study, there was no indica 
tion that the period of controversy was reduced as evidence 
of asbestos-associated occupational disease became more 
available and seemingly less subject to dispute.

Among the survivors of the Paterson workers, with the ex 
tended period of time between the last exposure to asbestos 
and manifestation of disease, the lack of recognition of the 
occupational nature of their husbands' diseases and inade 
quate knowledge of their possible eligibility for workers' 
compensation were primary impediments. For that reason 
only 9 of 87 potential claims were filed. The resolution of 
these nine claims indicates that the New Jersey system was 
even less capable of acting in concert with medical 
knowledge of the etiology of asbestos-associated diseases 
than it had been with the insulators. Prior to 1974, claims of 
these survivors were effectively barred because of the recency 
of exposure limitation in the state law.

Although the Paterson asbestos insulation firm was nam 
ed as a responsible employer in eight of the nine claim peti 
tions, it was ultimately found liable for payment of sur 
vivors' benefits in only two (both deaths from lung cancer). 
One successful claim had been appealed by the company for 
seven years before final resolution. The widow was finally 
awarded lifetime benefits of $34 per week, based on her hus 
band's last earnings with the firm in 1954. The other claim in 
which the firm paid benefits was a $14,000 settlement reach 
ed four and a half years after the worker's death. The only 
claim arising from a death from mesothelioma was dismissed 
in 1978 for "failure to sustain the burden of proof."
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Despite the scientific evidence of the association between 
these workers' employment at the Paterson factory and their 
deaths from asbestosis, mesothelioma and lung cancer, the 
experience of their survivors, when claims were no longer 
statutorily barred, indicates that the compensation system 
was unable to handle the medical fact of latency. These 
workers, who suffered a pattern of disability and death 
similar to that of the asbestos insulation workers, found that 
workers' compensation, even in a state with a long- 
established and well-regarded system, was incapable of 
assigning responsibility to an employer who had ceased pro 
duction more than 20 years earlier.

Less detailed data were available on the manner in which 
claims from survivors of the Manville workers were resolved. 
About the same proportion of survivors filed claims and 
received benefits as among the insulators, reflecting the con 
tinued exposure until disability, death or retirement. Sur 
vivors' benefits were paid in 19 of 23 deaths of 
mesothelioma, but in only half of the deaths due to lung 
cancer. No claims were filed by, or direct settlements paid to, 
survivors of workers who died of gastrointestinal cancer.

The period of time between last employment and death ap 
peared to be a factor in whether compensation was sought or 
paid. Of five widows whose husbands had been last 
employed more than 10 years prior to their deaths, only one 
received workers' compensation benefits. Of some note was 
the near uniformity between the death certificate cause of 
death and that established by review of best evidence for 
those Manville workers who had died of mesothelioma and 
asbestosis. 36 The employment of the worker in an asbestos 
products factory rather than as an asbestos products user led 
the physicians to more often correctly list these two asbestos 
diseases as the cause of death.
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These three groups of workers may fairly well represent 
the range of responsiveness that other workers and their sur 
vivors faced in seeking compensation for occupational 
asbestos disease in New Jersey. Clearly, those with con 
tinuous and current exposure were more aware of their rights 
and more successful in meeting the burden of proof. Even 
so, there were a majority of deaths in which benefits were 
not sought or in which survivors' claims were dismissed or 
only partially awarded.

The claim experience of these survivors may be atypical to 
the rest of the country, but the New Jersey statute (with no 
artificial barriers) can be fairly considered to be more open 
to potential claimants than the laws in many other states. 
Among the nationwide group of asbestos insulators reported 
by Earth, claims for workers' compensation death benefits 
were proportionately most often filed in the states of New 
Jersey, Ohio and Washington. 37 While it was found in the 
nationwide survey that few claims were ultimately denied 
and that most resulted in an award or settlement, few details 
were available on the actual resolution of the claim, as was 
the case in New Jersey. 38 One might surmise that claims of 
survivors in other states were reduced to far below their full 
value, as in New Jersey.

The Paterson workers may be representative of many 
workers in other industries and trades in which asbestos ex 
posure was intermittent, brief, noncontinuous or truncated 
for whatever reason. However, many of the Paterson 
workers had participated in a medical research and 
surveillance program that provided some understanding of 
the work-relatedness of the diseases which afflicted the 
workers. Other victims of asbestos-associated diseases, caus 
ed by similar exposure circumstances but without a program 
of surveillance, can be expected to be even less informed and 
even less likely to seek and obtain compensation. Based on
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the outcomes of the claims by survivors of the Paterson 
workers, the potential for swift and equitable resolution of 
claims for survivors of workers with similar occupational 
histories does not appear promising under the workers' com 
pensation mechanisms throughout our country.

The issue of causality and sufficient proof is crucial. The 
divergence between scientific evidence and actual workers' 
compensation practice—particularly evident in the handling 
of claims of insulators from deaths due to mesothelioma, but 
also seen in lung cancer deaths—suggests that in the absence 
of specific medical presumptions, compensation is neither 
certain in amount nor swift in delivery. Nor did the resolu 
tion of the Paterson claims reflect the extensive body of 
scientific evidence documenting the issues of latency, 
etiology, sufficient exposure and increased incidence of 
disease among briefly-exposed workers. 39 Clearly, workers' 
compensation practice in New Jersey, over the decade 
studied, did not reflect scientific evidence establishing the 
parameters of the relationship between these diseases and 
past occupational exposure to asbestos.

Similar findings reported by Earth from the much larger 
nationwide survey of insulation workers who died of an 
asbestos-associated disease, aptly described as a "best case" 
scenario, 40 strongly reinforce the findings from New Jersey 
on the inadequacies of workers' compensation.

Product Liability Suits

It was a mere decade ago, in 1973, that a district court in 
Texas extended the concept of strict liability to include the 
duty to warn both buyers and users of the product. In this 
landmark case (Borel v. Fiberboard Products Corporation) 
the court, in ruling in support of an asbestos insulation 
worker, wrote "the user or consumer is entitled to make his 
own choice as to whether the product's utility or benefits
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justify exposing himself to risks of harm." 41 Since this case, 
a veritable explosion of third party liability suits have been 
filed against manufacturers of asbestos products by those 
who encountered asbestos in their employment. 42 Beginning 
with the initial cases of asbestos insulation workers, third- 
party law suits have been filed by numerous shipyard 
workers and others involved in use, rather than primary or 
secondary production of asbestos products.

The experience of the world's largest asbestos producer, 
Manville Corporation, demonstrates the growth in third- 
party law suits. In 1976, only 159 cases had been filed against 
the company. 43 The growth in the number of law suits led the 
company to file for Chapter 11 bankruptcy in August 1982. 
In congressional hearings, Manville has testified that they 
were defending against 16,500 suits, which were increasing at 
a rate of 500 per month. 44 Financial studies upon which the 
bankruptcy was based estimated an additional 32,000 suits 
with a potential total cost of $2 billion by the year 2009. 45 
Two additional asbestos manufacturers have also filed for 
Chapter 11 reorganization, and others are expected to do 
likewise, depending on the prognosis for the Manville action.

The growing number of third-party law suits and the 
Chapter 11 reorganization filings have increased the pressure 
to find a better method of compensating victims of asbestos- 
associated disease. Third-party suits exhibit many of the 
same problems encountered by the worker or survivor who 
seeks workers' compensation. State laws govern these ac 
tions, and a uniform product liability law does not exist. 
Restrictive statutes of limitation exist in a number of states. 46 
The recent decision of the U.S. Supreme Court, 47 declining 
to review rulings by the New York Court of Appeals which 
dismissed asbestos suits based on a three-year statute of 
limitations, underscores the pitfalls to workers who seek 
reparations through product liability suits. Litigation is
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lengthy, and reargument of causation and state of the art are 
necessary in each suit. Expert medical and legal advice is 
necessary in every case.

Statistical data on the efficacy of third party suits for 
asbestos-associated disease are very limited. Among the sur 
vivors of the asbestos insulators the average award or settle 
ment in 60 cases was $71,000, with an average lawyer's fee of 
$26,900, leaving the plaintiffs an average of $44,100. 48 While 
the plaintiff's legal fees took approximately 37 percent of the 
award or settlement, the legal cost to the defendants may be 
even more. Manville Corporation has reported that in 1982 
its costs to dispose of suits was an average of $40,000, 
$19,000 of which was the cost of defending against the suit. 49

In addition to these direct transactional costs, extended 
litigation concerning insurance coverage, pitting members of 
the asbestos and insurance industries against one another 
over the question of who is obligated to defend and indem 
nify the insured, add an unknown cost. 50 There can be little 
argument that having courts of law decide individual suits 
for compensation when there is such a large class of current 
and future injured persons is inefficient. Yet a popular sense 
of justice argues against restricting diseased workers or their 
survivors from seeking reparations from whatever source 
available, especially when workers' compensation is inade 
quate.

Among asbestos insulation workers, it is known that there 
was an interrelationship between the filing of workers' com 
pensation claims and the initiation of a tort suit. Of those 
survivors who filed workers' compensation claims, 25 per 
cent also sought a remedy against the manufacturer. 51 Ten 
percent of those who did not seek workers' compensation fil 
ed third-party law suits. 52 This is not unexpected, as in 
developing the evidence for a compensation claim, the 
worker or survivor gathers much of the factual information
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necessary to pursue an action against the manufacturer. 
However, it should be strongly noted that among the nation 
wide group of insulators, both workers' compensation 
claims and third-party law suits were brought in only 9 per 
cent of the deaths. 53 Whether this same interaction between 
workers' compensation and third-party suits exists among 
other groups of occupationally exposed workers is unknown.

An interesting finding from the awarded or settled suits of 
insulators was the substantially higher average award for vic 
tims of mesothelioma, compared to victims of lung cancer. 
While the average age at death was essentially identical, sur 
vivors of mesothelioma victims received an average dollar 
recovery before legal fees of nearly $100,000, while the com 
parable figure for lung cancer was just $60,000. 54 This may 
reflect the availability of cigarette smoking as a defense in 
lung cancer suits or reflect a subtle difference in treatment 
between a so-called ordinary disease of life and one with 
clear-cut etiology. For whatever reason, the disparate 
recovery begs for an equitable and uniform compensation 
program for victims of all asbestos-associated diseases.

Also of some note is that two claims for workers' compen 
sation for lung cancer in New Jersey (discussed above) which 
had been dismissed for failure to sustain the burden of prov 
ing a causal relationship, resulted in tort suit settlements for 
the survivors. Though the burden of proof might be thought 
to be as stringent, if not more so, in these cases the manufac 
turers were willing to settle even though there was a previous 
denial in workers' compensation proceedings.

Conclusion
Asbestos is foremost among the causes of a growing 

number of well-defined occupational diseases for which our 
current system of workers' compensation has been inade 
quate. It has not met the basic quid pro quo of speedy and
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certain awards in exchange for abrogating common law ac 
tions against employers. Even in the absence of artificial bar 
riers, victims of asbestos-associated diseases fared poorly in 
a state with a well-regarded workers' compensation pro 
gram.

The existence of a limited number of manufacturers of 
asbestos products and a large number of worker-users rather 
than worker-producers has created a large pool of potential 
third-party litigants. The now well-established legal inter 
pretation of strict liability, in which the manufacturer is held 
to the duty of an expert, has opened up an avenue for those 
who have received less than fair treatment under workers' 
compensation to seek further redress. However, the number 
of suits against manufacturers, even if the current figure of 
25,000 is accurate, represents only a fraction of those who 
have been damaged. The experience of survivors of asbestos 
insulators in seeking tort compensation shows that although 
recovery can be substantial in some cases, overall it is ine 
quitable and unavailable.

The detailed estimates of economic losses made by 
Johnson and Heler35 for the nationwide cohort of insulation 
workers clearly show that the losses were primarily borne by 
the disabled, their survivors and the general public, rather 
than by employers and manufacturers. For the minority of 
survivors who received survivorship benefits of some type, 
workers' compensation benefits accounted for only 27.9 per 
cent, and tort suits and settlements 15.9 percent of total 
payments. In the words of Johnson and Heler, "the fact that 
the common law and workers' compensation provide such a 
small proportion of the payments to the victims of occupa 
tional illness from asbestos is a serious indictment of both 
approaches."

Though the "tort problem" has generated new supporters 
for an equitable and swift occupational disease compensa-
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tion program, the past history of asbestos manufacturers 
does not make it easy to find a method to accommodate 
competing equity arguments. The evidence that has surfaced 
in tort suits showing that manufacturers covered up their 
knowledge of the true hazards of asbestos since at least the 
1930s56 57 makes it difficult for worker advocates who wish 
to see an adequate workers' compensation system to support 
barring suits against manufacturers as a fair quid pro quo 
for a nationally administered occupational disease compen 
sation program. Perhaps such a compensation program 
could be supported as the exclusive remedy for pecuniary 
losses and medical care on a no-fault basis if workers retain 
ed the right to sue outside the workers' compensation system 
for additional damages when individuals or corporations 
knowingly and willfully created an unreasonable risk.

Such approaches are not unknown in other parts of the 
world. In some Western European countries the employer 
has immunity from civil suits for normal cases covered by 
their social insurance scheme. But civil action remains possi 
ble where there has been penal sanction (Italy), gross 
negligence (Norway), or serious fault (Switzerland). 58 In still 
other countries, civil action remains possible to cover 
elements of compensation, such as damages for pain and 
suffering, which are not covered by the statutory scheme. 
Under the compensation program established for coal 
workers in the United Kingdom there are lump-sum benefits 
for pain, suffering, and loss of amenity, together with com 
pensation for lost earnings, acceptance of which is in lieu of 
the right to seek tort compensation. 59

The findings in the "best case" examination of the ex 
periences of the insulation workers in New Jersey show the 
need for an independent agency to investigate and adjudicate 
claims and the need to develop adequate and workable 
medical presumptions. The burden of proof must be chang-
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ed to a burden of disproof on the part of the employer when 
statistical evidence shows a higher incidence of disease 
among groups of workers exposed to specific substances, 
and individual workers meet a minimum threshold of clinical 
signs and symptoms.

No asbestos compensation scheme will be truly effective 
unless it creates an outreach program to provide 
surveillance, notification and assistance to those at risk. This 
must be directed particularly to older workers who are less 
likely to seek compensation, even though they are at greater 
risk as asbestos residency time increases. All artificial bars to 
entry and recovery must be eliminated, and income and 
medical benefits must be at a level sufficient for appropriate 
medical care, a dignified standard of living during disability, 
and to survivors upon death.
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Disease Compensation

Leslie I. Boden
School of Public Health

Boston University

The papers presented in this section cover an important set 
of issues in workers' compensation for occupational 
diseases. First, we are presented with data indicating that the 
current state systems have serious problems compensating 
victims of asbestos-related diseases and, by inference, other 
occupational diseases which are even less well understood. 
Then, we are given proposals for solving the problems of 
compensating occupational diseases, solutions proposed to 
be implemented at the federal level.

Spatz's paper presents a "best case" picture of occupa 
tional disease compensation in the United States. He chooses 
a state system with no artificial barriers to compensation; the 
most well-known occupational disease agent; and workers 
who had been under study and were therefore likely to be 
more aware of the occupational origin of their diseases. In 
spite of these favorable conditions, Spatz documents serious 
problems faced by survivors of insulation workers who died 
from asbestos-related diseases. The issues are familiar ones, 
echoing those discussed by Earth and Hunt, 1 and by Earth2 
in his recent study of asbestos insulation workers. In Spatz's
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study, workers' compensation claims for asbestos-related 
disease were generally controverted, resulting in long delays, 
high legal expenses, and uncertain outcomes. Most claimants 
were not paid the full dependency amount, but received a 
smaller award, a settlement, or no award at all. Survivors of 
insulators waited a median period of 19 months to have their 
claims resolved.

Spatz concludes that "our current system of workers' 
compensation has been inadequate" in its handling of oc 
cupational disease. He and Elisburg provide suggestions for 
altering state workers' compensation systems which, in their 
views, will improve the compensation of occupational 
disease victims and their survivors.

These comments will focus on one aspect of occupational 
disease compensation, the uncertainty that leads to many of 
the problems presented in Spatz's paper. Before that, I 
would like to list some basic criteria by which the adequacy 
of occupational disease compensation can be judged.

Criteria for Judging Occupational 
Disease Compensation Systems

Elisburg presents some of the basic goals of workers' com 
pensation: (1) complete coverage of injuries and illnesses 
arising out of and in the course of employment, (2) prompt 
delivery of benefits, (3) a "reasonable" level of benefits, in 
cluding full payment for medical benefits and rehabilitation. 
I would like to add to this list: (4) efficient delivery of 
benefits, i.e., a low expense-to-benefit ratio, and (5) certain 
ty about what injuries and illness are covered. In addition, 
one could suggest: (6) minimal compensation for injuries 
and illnesses that are not work-related.

Spatz's work suggests that the first five goals have not 
been met for asbestos-caused deaths. Survivors often do not 
apply. When they do apply, their claims are often con-
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troverted. Settlements are partial, decisions are apparently 
capricious, substantial legal costs are incurred, and awards 
are delayed for many months. These problems lead quite 
naturally into a discussion of reforms designed to improve 
compensation for occupational diseases. While Spatz does 
not address the sixth goal, the history of the federal Black 
Lung compensation program gives us fair warning that alter 
ing the workers' compensation system does not necessarily 
lead to unambiguous improvement.

The Nature of Uncertainty About 
Occupational Disease Causation

There are many problems involved in occupational disease 
compensation, including the artificial legal barriers to com 
pensation and the apparent widespread ignorance of workers 
and their spouses about the workers' compensation remedy 
for occupational diseases. In these comments, however, I 
would like to focus on one type of problem, the uncertainty 
surrounding occupational illness compensation.

There are several types of uncertainty which affect the 
ability of workers' compensation to function effectively. 
Uncertainty about the agent that caused the worker's illness 
appears to be the primary distinguishing factor. Uncertainty 
about workplace exposures that occurred many years ago 
creates additional problems. Some common characteristics 
of occupational disease that contribute to this problem are:

1. The signs and symptoms of a chronic occupational 
disease are usually not related to a unique occupational ex 
posure. Medical and epidemiological knowledge may be in 
sufficient to distinguish a disease of occupational origin 
from one caused by nonoccupational exposures.

2. A disease can have several causes, both occupational 
and nonoccupational. A worker who smokes and has been 
exposed to ionizing radiation at work may develop lung
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cancer. Since both cigarette smoke and ionizing radiation are 
risk factors for lung cancer, neither can be considered the 
unique cause. Moreover, it may not be possible to determine 
the contribution of each exposure to the risk of developing 
the disease.

3. Even where there is scientific evidence about disease 
causation, the evidence will be presented in an adversarial 
setting, and there is no guarantee about how that evidence 
will be interpreted at hearing, or that all cases with the same 
factual base will receive consistent decisions.

4. The disease may develop years after exposure began, or 
even after exposure ceased. Because of this, records 
establishing employment and exposure may be difficult or 
impossible to obtain, and memories of events and exposures 
may be unclear.

5. Records of exposures to occupational hazards may 
never have existed. Only in recent years, with the promulga 
tion by the federal government of health regulations, have 
exposure data been collected regularly for health hazards 
other than ionizing radiation.

Only rarely can a physician diagnose a disease as definitely 
arising out of and in the course of employment. These excep 
tions occur when the disease has a unique causative agent to 
which there is a documented occupational exposure. Unfor 
tunately, few occupational diseases fall into this category. 
Mesothelioma is apparently one that does, but lung cancer 
and other lung diseases, hearing loss, low back pain, etc. 
may be caused by both occupational and nonoccupational 
factors. It is often difficult or impossible to determine which 
of these factors caused the disease in a specific case, or even 
to determine their relative contribution. This is not caused 
only by the inexactness of the few available epidemiological 
studies of occupational disease. Even when epidemiological 
studies are able to accurately determine excess risks of
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disease in populations, they are not able to determine which 
individuals in those populations would not have developed 
the disease without occupational exposure. In many cases, 
this uncertainty cannot be resolved.

The Impact of Uncertainty on the 
Administration of Occupational Disease Claims

Because it is necessary to demonstrate that an injury or ill 
ness occurred "out of and in the course of employment," 
uncertainty about the etiology of certain diseases implies 
uncertainty about whether those diseases are compensable. 
This uncertainty will often mean that a claim, if filed, will be 
controverted. This controversion, with ensuing delays and 
expenses, is the proximate cause of the symptoms of a poorly 
functioning system, namely, long delays and high legal and 
administrative costs.

Suppose that out of a group of 1000 workers it was known 
that 30 would eventually develop stomach cancer, but that, 
because of occupational exposures, 65 workers actually 
developed cancers. It is not possible to determine clinically 
which of the workers would have developed the cancer in the 
absence of occupational exposure. There are a number of 
toxicological and epidemiological studies that indicate that a 
substance is a carcinogen, but estimates of its potency vary. 
In addition, exposure records are not available on the 
workers. Reasonable and informed workers with stomach 
cancer will attempt to collect workers' compensation, and 
reasonable and informed insurers will controvert their 
claims. The probable outcome is that settlements will be 
reached for substantially less than would have been paid if 
the workers won, but much more than they would have 
received if they lost. The process of negotiation may take 
over a year and cost both claimants and insurers a great deal 
in legal expenses. Neither side will be completely satisfied, 
but both will prefer settlement to the uncertainty of a hear 
ing.
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A profit-maximizing insurer or self-insured employer will 
controvert a claim when the expected gain from controver- 
sion is greater than the legal and administrative costs. As the 
probability of winning at hearing increases, and as the value 
of the claim increases, the advantage to the insurer of con- 
troversion grows. For occupational injuries, there is general 
ly nothing to be gained from controversion. 3 For occupa 
tional diseases, where uncertainty is high and disabilities are 
often permanent and severe, the stakes are high. An insurer 
would be poorly serving its shareholders and customers if it 
did not controvert many of the cases brought.

Proposed Legislative Remedies
The extensive controversion of occupational disease 

claims makes it impossible for workers' compensation 
systems to meet the goals enumerated above, or to follow 
Elisburg's excellent prescription: "I suggest that the 
system ... be designed to keep adjudication to a minimum 
and to focus on eliminating the adversary mentality."

Elisburg suggests two types of legislated changes in the ad 
ministration of workers' compensation designed to reduce 
adjudication by eliminating the legal uncertainty about 
whether diseases are occupational in origin. These changes 
are: (1) the promulgation of legal presumptions and 
(2) establishing expert, impartial medical boards to deter 
mine the cause of, and to evaluate the degree of impairment 
due to, the claimant's illness. Spatz also suggests the use of 
presumptions. He suggests rebuttable presumptions that 
consider the claimant's burden to be met when "statistical 
evidence shows a higher incidence of a disease among groups 
of workers exposed to specific substances." 4

Occupational Disease Presumptions
Workers' compensation presumptions can specify a set of 

conditions that determine when the burden of persuasion is
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shifted from the claimant to the defendant. Experience with 
presumptions is not limited to the federal Black Lung pro 
gram. A number of state workers' compensation systems 
have presumptions linking exposure to hazardous substances 
and illness, linking job and exposure, and even linking job 
and illness. 5 New York law (Section 47) provides that any ex 
posure to harmful dust for a period of 60 days or longer is 
presumed to be harmful in the absence of substantial 
evidence to the contrary. Thus, a worker with lung disease 
who was exposed to silica dust for longer than 60 days would 
be presumed to have silicosis, unless the insurance carrier or 
employer could demonstrate otherwise. Kentucky has a 
similar presumption, which states (Section 342.316(5)) that 
for a worker with pneumoconiosis and employment ex 
posure for 10 years or more to an industrial hazard that is a 
cause of pneumoconiosis there is a rebuttable presumption 
that the disability or death is compensable. In several states, 
including New York, employees in specified jobs are presum 
ed to be exposed to hazards associated with those occupa 
tions, even if there is no evidence to support this assertion. In 
New York, any workers who develop anthrax while working 
with, or immediately after handling, wool, hair, bristles, 
hides, or skins, are presumed to have anthrax caused by their 
work.

The assumption of the papers by Spatz and Elisburg is that 
presumptions are favorable to the claimant. This may not be 
the case. Twenty states have negative presumptions for some 
diseases. The typical negative presumption states that there 
must be minimum exposure to the relevant hazard for com 
pensation to be paid. About half of these negative presump 
tions are rebuttable, while in 10 states there is no opportunity 
for workers with less than the mandated exposure to receive 
compensation.

Presumptions, whether stringent or liberal, should reduce 
uncertainty. For claimants who meet the criteria of the
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presumption, more cases may be brought, since the 
presumption will serve to educate workers and attorneys 
about the possibility of successful claims. In addition, the 
rate of controversion for these claims will be lower, since the 
probability of the claimant's winning at hearing would be 
quite high. As a result, claims should be paid more rapidly 
than now, and there should be lower legal costs. Where there 
are settlements, the amounts will probably be higher. The ex 
istence of presumptive criteria may also serve to discourage 
prospective claimants who do not qualify, even if there is no 
explicit negative presumption. The criteria would reflect 
legislative policy in workers' compensation, and are likely to 
influence decisions even in cases to which they do not direct 
ly apply.

A presumption may be relatively generous to claimants, or 
quite restrictive. And herein lies the problem. Any presump 
tion is likely to include in its scope workers without occupa 
tional disease, and is likely as well to exclude workers with 
occupational disease. Occupational disease experts can 
evaluate and summarize knowledge about the relationship 
between occupation, exposure, and disease, but they cannot 
decide on the basis of their scientific expertise whether to 
compensate fewer occupational disease victims in order to 
compensate fewer "undeserving" claimants.

The fact that such political decisions must be made does 
not, however, mean that future occupational disease 
presumptions will suffer from the same problems as the 
Black Lung program. Apparently, states with occupational 
disease presumptions have not experienced an explosion of 
successful claims as a result. Given current knowledge, one 
can only speculate on what would happen. While the concern 
of employers and insurers is understandable, most statisti 
cians would be hard pressed to make predictions on the basis 
of a single observation.
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Existing presumptions in state programs have not ap 
peared to dramatically reduce litigation and substantially in 
crease compensation of occupational disease claimants. The 
Black Lung program appears not to have distinguished ade 
quately between occupational and nonoccupational disease. 
If any conclusion is supportable from these sparse observa 
tions, it is that the drafting and administration of presump 
tions is very important, and that their mere existence means 
little. The politics of legislation and of implementation are 
critical.

Medical Boards
The same may be said for medical boards. While the prin 

ciple of impartial, expert evaluation appears to be a good 
one, achieving that goal may not be easy. In the highly con 
tentious climate surrounding occupational disease compen 
sation, expert medical boards have several drawbacks not 
shared by presumptions. First, they do not provide clear and 
objective guidelines to claimants and defendants prior to the 
decisions about filing and controversion. In addition, deci 
sions over time and by different medical boards may not be 
consistent. On the other hand, consistent decisionmaking 
over time by medical boards may help to narrow the range of 
dispute and thus reduce the costs of resolving occupational 
disease claims.

A Bolder Approach
The development of workers' compensation early in the 

twentieth century created administrative systems where legal 
systems had previously existed. Certainty increased for 
employers and workers; transaction costs declined. While 
coverage of all workers and adequate benefit levels have re 
mained important issues in the compensation of workplace 
injuries, the system has clear advantages for all parties over 
the tort system.
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This argument is more difficult to make for occupational 
diseases. While workers' compensation handles over 90 per 
cent of injury cases administratively, with resultant certain 
ty, speedy payment and efficient delivery of benefits, well 
over half of chronic occupational disease cases are con 
troverted. Proposed reforms are uncertain in effect and ar 
bitrary in nature.

Perhaps it is time to accept this fact and consider reforms 
in occupational disease compensation that focus on the most 
seriously disabling and fatal diseases, creating an ad 
ministrative system that reduces or eliminates the require 
ment of demonstrating specific workplace causation. Such 
an approach would be more like mandatory first-party 
disability and medical insurance than workers' compensa 
tion. As long as such a program were carefully phased-in, 
with appropriate general funds, similar to second-injury 
funds to handle pre-existing disease, it could greatly reduce 
uncertainty and get payment quickly and efficiently to peo 
ple who need them. An excellent argument for a mandatory 
first-party insurance scheme for occupational diseases has 
already been put forth by Peter Earth. 6 Earth proposes such 
a program, but limits it only to deaths from cancer. While 
this is a reasonable place to start, it is not apparent why the 
same arguments for covering deaths caused by cancer should 
not apply as well to cancer-induced disabilities, and to deaths 
and major disabilities from other chronic illnesses with oc 
cupational causes.

Removing these diseases from workers' compensation 
coverage would eliminate uncertainty to workers, employers, 
and insurers caused by the difficulty of determining work- 
relatedness. Administrative and legal expenses would be 
lower than the current system, although at the cost of com 
pensating workers with nonoccupational diseases. On the 
other hand, such a program has several potential drawbacks.
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First, it may be very costly, if not constrained to a limited 
number of chronic diseases and only to deaths and major 
disabilities. Second, to the extent that there are incentives to 
reduce workplace hazards in current workers' compensation 
for chronic occupational diseases, such incentives would be 
reduced or eliminated.

The incentive effect would be small, in my opinion, since 
incentives for prevention appear ineffective under the cur 
rent system of occupational disease compensation. The first 
problem is potentially the more serious. In some sense, the 
Black Lung program provided coverage for total disability 
and death from respiratory disease similar to the plan 
discussed in this section, but was more narrow in coverage of 
diseases and populations. This fact alone serves as adequate 
warning of the dangers of a plan that reduces or eliminates 
the necessity of demonstrating work-relatedness. As in the 
case of other reforms, the precise structure of the program, 
its implementation and its administration, would determine 
whether its costs were limited and its benefits targeted in a 
manner acceptable to workers, employers, and insurers. The 
political process would once again play a critical role.

Concluding Comments
The apparent unfairness and inefficiency of workers' com 

pensation of occupational diseases arises in great measure 
from the inherent uncertainty about whether many chronic 
diseases are work-related. Changes in workers' compensa 
tion that attempt to cope with this uncertainty must, by their 
nature, be arbitrary. In creating legal certainty from essential 
scientific and factual uncertainty, violence must be done to 
both the science and the facts. Some reforms, like presump 
tions, have the potential to increase efficiency and fairness. 
However, the implementation of reforms occurs in the 
political arena, and experience with the Black Lung program



324 Occupational Disease Compensation

has left many observers with grave doubts about whether the 
political process can devise any reforms that adequately ad 
dress the goals described in the first section of this paper.

There may be no satisfactory resolution to the problems of 
compensating occupational disease within the traditional 
workers' compensation framework. Since the limitations of 
the work-relatedness criterion are so great, more serious at 
tention should be paid to reforms that attempt to remove oc 
cupational disease compensation from the workers' compen 
sation umbrella. Such a move would be in the spirit of the 
change from the tort system to workers' compensation. At 
first, many employers objected to the idea of automatic 
payments to injured workers when the employer was 
blameless. Others were probably concerned about the costs 
of compensating all workplace injuries, regardless of fault. 
Yet the change from the tort system to workers' compensa 
tion is, I believe, a positive one. Similarly, research and ex 
perience may validate the utility of an analogous step for 
compensating occupational diseases.

NOTES
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Background

In very recent years, the topic of occupational diseases has 
become a subject of discussion at the various conferences 
and seminars that are held on workers' compensation. This 
reflection of the considerable interest in the adequacy of the 
state workers' compensation systems in terms of diseases 
associated with the workplace represents a dramatic change 
from the disinterest in the subject that characterized the 
period before the mid-1970s. The reasons for the remarkable 
growth in attention to this subject need not occupy us here. 
What is of interest, however, is that the context of these 
discussions seems to be, invariably, the problems and dif 
ficulties of providing a sound, adequate and fair public pro 
gram to compensate victims of such disabling and killing 
diseases. In the presence of such widespread concern, much 
discussion has focused upon efforts to reform workers' com 
pensation. The purpose of this essay is to describe the essen 
tial questions that potential reformers must resolve as they 
design alternative mechanisms that seek to improve the func 
tioning of the compensation system. Most of the efforts to
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broadly change occupational disease compensation have not 
been successful. This failure is partly due to the complexity 
of these questions and to the broader implications of the 
possible answers.

Efforts to reform occupational disease compensation can 
not be analyzed in vacuo. Beginning in about 1969, a variety 
of steps were taken that were designed to fundamentally alter 
the nature of state workers' compensation laws. In the wake 
of the Farmington, West Virginia coal mine disaster, Con 
gress enacted the Coal Mine Health and Safety Act that year. 
Title IV of the law dealt with the widely perceived inability of 
state laws to compensate victims of coal workers' 
pneumoconiosis by creating a federal compensation pro 
gram, with coverage ostensibly limited to a single disease, for 
a single occupation, and with eligibility limited in several im 
portant respects. For example, benefits were to be paid only 
for death or permanent total disability, thereby totally ex 
cluding any direct involvement with temporary disability or 
partial disability.

The Black Lung program initially attempted to split up 
compensation by paying benefits out of federal general 
revenues to victims with "old cases," and by turning over to 
the states newly developing cases after a short period of tran 
sition. The law was significantly amended in 1972, 1977 and 
1981. For our purposes, it is sufficient to observe that it has 
become a permanent federal program, one whose presence 
serves as a constant reminder of federal activity in the 
workers' compensation field.

The second major impetus for reform in that era was the 
Report of the National Commission on State Workmen's 
Compensation Laws issued in 1972. The Commission owed 
its existence to Section 27 of the Occupational Safety and 
Health Act of 1970. More specifically, it was the product of 
several persons in the Congress who believed that such a
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body would unlock the gates that historically had kept the 
federal government out of the domain of state compensation 
systems (Black Lung aside). It is a mark either of this group's 
optimism, or of its total frustration born of an inability to 
breech these gates till then, that its hopes rested with an 
essentially conservative Commission appointed by President 
Richard Nixon.

The Commission found many areas in need of overhaul. 
Of its 84 recommendations for reform, 19 were deemed to be 
essential ones. Most significant for our needs, the Report 
urged the states to act as soon as possible to clean up their 
laws and to comply at least with the "essential recommenda 
tions." Issued on July 1, 1972, the Report added that the 
Congress should step in and act if the states had not com 
plied (at least broadly, presumably) by July 1975. The Com 
mission supported the principle that the Congress should im 
pose a set of minimum standards on each of the states if 
there was a lack of compliance with the "essential recom 
mendations" in the three years. The 19 recommendations 
were the key to the potential standards.

It is instructive to observe the reform experience since July 
1972. Clearly, no federal legislation of any sort dealing 
directly with state workers' compensation laws has come 
close to congressional passage. State-by-state progress has 
not been the cause of federal inaction. While many states did 
enact legislation since 1972 that moved them closer to the 
Commission's goals, the average state still meets only about 
two-thirds of the "essential recommendations." The hope 
that states would largely comply of their own accord by July 
1975, obviating the need for federal minimum standards, has 
clearly not been met. What factors explain this apparent in 
ability to achieve full-scale reform, either through voluntary 
state action or by the federal government?
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At the state level I would point to several developments 
that made full compliance with the "essential recommenda 
tions" particularly difficult to achieve. First, the reforms 
were seen as being expensive, thereby raising insurance costs 
to employers. Such increases were difficult for state 
legislatures to justify in the decade following the Commis 
sion's Report, when state unemployment rates were reaching 
and holding levels not experienced since the outbreak of the 
Second World War. Interstate competition for jobs made 
such reforms unattainable on a state-by-state basis.

Many states did at least partially implement some reforms, 
and a number of these changes led to higher employer com 
pensation costs. These changes, occurring as system utiliza 
tion expanded, served to place limits on the extent of reform 
by the various states. The unexpected cost increases even led 
some advocates of the "essential recommendations" to 
withdraw their support of them.

At the federal level, efforts to enact minimum standards 
failed even more completely. The same fears about costs, 
particularly in the economically stagflated environment of 
the 1970s and early 1980s, contributed to congressional inac 
tion. That aside, three other factors in particular deserve 
some note, though the list of the causes of failure is longer 
than this. First, any effort to enact federal legislation must 
contend with the various interest groups that have developed 
within the states during the decades that these programs ex 
isted. The issue goes beyond simply the reluctance to accept 
change by those individuals and organizations accustomed to 
earning a living from the compensation system. It is the sheer 
number of such groups and the inability to fashion com 
promises when so many parties have a stake that makes any 
federal reform legislation so difficult to achieve. Recall that 
substantial clout can rest with not only labor and manage 
ment, but that it may reside also with state administrators, 
the plaintiff and defense bars, several elements within the in-
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surance industry, the health professions, municipal officials 
and others. This is not to suggest that this kind of numbers 
problem exists solely when federal reform efforts emerge. It 
also exists as a problem when efforts for reform are made at 
the state level.

A second source of difficulties is the nature of the stan 
dards that can be administered by the federal government. It 
is quite apparent that those types of standards that are quan 
tifiable are simpler to set, easier to target on for states, and 
less likely to be controversial when their compliance is 
evaluated. By contrast, a variety of possible standards in 
volving a qualitative character would pose considerable dif 
ficulty in monitoring for a federal agency. As an example, 
employers and insurers that might be attracted to some 
federal involvement as a means of achieving reform often 
speak of the need for an improved "delivery system" in 
workers' compensation. Whatever is meant by this, it 
represents a qualitative sort of change that the federal 
government is not well equipped to impose on the states. 
Consequently, the relative ease of raising benefit levels, and 
the difficulty of assuring a better delivery system, have 
meant that orchestrating compromises aimed at legislating 
federal standards are necessarily harder to achieve.

The greatest stumbling block en route to any federal 
minimum standards has been the inability to find a 
mechanism whereby the federal government can enforce 
compliance. The experience under OSHA and Black Lung 
apparently have left many persons somewhat wary of "tem 
porary" federal takeovers of existing state programs. Since 
there is no existing federal support of state compensation 
agencies or programs, the threat of a withdrawal of federal 
government monies has no meaning for the states. Moving 
claims into the already overburdened federal courts from 
state agencies or courts is also highly problematic.



332 Reform for Occupational Diseases

Behind all these difficulties is the obvious aversion of Con 
gress to making workers' compensation a federal program. 
It is hard to believe that the widespread extent of this view in 
Congress does not derive, in part at least, from the problems 
encountered in administering the three federal workers' com 
pensation programs, Black Lung, the Longshore and Harbor 
Workers' Act and the Federal Employees Compensation 
Act. These programs serve as a constant reminder that 
nothing guarantees that a federal compensation program will 
operate more effectively than a state program.

The Need for Reform 
in Occupational Disease

While a large variety of potential reforms have been pro 
posed, the most frequently cited ones are relatively few. Sur 
prisingly, there appears to be little disagreement among most 
of the parties about the nature and the desirability of these 
most obvious areas of reform. This is not to minimize the 
differences of views when one leaves the general for the 
specific, nor the reluctance of the parties to hold back their 
endorsement of reforms as part of a bargaining strategy. In 
stead, this is to suggest that the substance of the reforms that 
have been and will be proposed are well understood.

There exist a variety of limitation rules in some state laws 
that can serve to bar otherwise obviously worthy claims. As 
such, they render affected workers or survivors unprotected 
under this social insurance program. Such rules take several 
forms. One such barrier requires that a claim be filed within 
some time period after the last workplace exposure to the 
source of the disease. A second sort of unrealistic require 
ment might deny eligibility unless the worker has been 
employed and exposed to the hazard for at least a minimum 
specified and arbitrary period of time. The limitation may be 
medically unsound, having no justification in terms of how
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the disease is contracted. A third barrier involving timing 
may require that a claim be filed within a relatively short 
period of time subsequent to the development of the disease, 
even if the worker is not immediately disabled by the illness 
or aware of its presence. Such statutes of limitation may also 
bar claims from survivors who are not immediately aware of 
the work-relatedness of the killing disease.

A second cluster of barriers arises from the character of 
workers' compensation historically, as a mechanism for 
dealing with injuries caused by accidents. Such limitations 
have made it more difficult to receive compensation, and 
have even eliminated the possibility where the claimant could 
not demonstrate that an "accident" gave rise to the disabili 
ty. Related to such barriers has been the denial of claims 
where a disease is thought to be an "ordinary disease of 
life," providing the claimant with little or no opportunity to 
prove that the specific instance was work-caused.

Another area in need of change involves the benefit struc 
ture. It is hardly possible to justify differential benefits for 
victims of industrial injuries and diseases, either in terms of 
compensation or medical-health treatment. It is also difficult 
to justify benefit payments for workers or survivors that are 
based on earnings levels at the time of (last) exposure, when 
the disease develops one or two decades later. The combina 
tion of inflation and productivity gains render such 
historically-based benefit levels hardly worthy of the extend 
ed and costly controversy that can follow the filing of a 
claim.

Another set of problems that is widely acknowledged to 
exist for certain claimants involves the burden of proof need 
ed to sustain a claim. It is not possible in so short a space to 
indicate the myriad difficulties that (potential) claimants 
may have in establishing what hazard caused the disease, or 
that the disablement or death from disease arose out of and
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in the course of employment. In many instances the problem 
of proof relates even to the diagnosis of the impairment. 
This was the foremost issue that led to the passage of the 
Black Lung law, and this remains a central problem in claims 
for asbestosis and byssinosis.

Problems in Reforming 
Occupational Disease Compensation

Earlier in this paper a number of reasons were cited as to 
why workers' compensation reform efforts have en 
countered difficulties and why no federal legislation has been 
adopted of the sort recommended by the National Commis 
sion on State Workmen's Compensation Laws. All of these 
reasons exist as well, and impede progress toward reform in 
occupational diseases. Additionally, a variety of other prob 
lems exist that must be resolved if the process of reform is to 
be successful. In this section of the paper four sets of issues 
on which there is little agreement are described. They are 
treated in the context of possible federal legislation.

A. Coverage Issues

Any attempt to reform workers' compensation for oc 
cupational diseases immediately confronts issues of equity, 
costs and politics as it relates to coverage. At one pole are 
those proposals that would specify a single disease, or set of 
diseases attributable to a single hazard, or a single occupa 
tion or industry as the target of legislation. The advantages 
of so narrow a focus are thought to be political. By strictly 
limiting coverage in some such a manner, the costs of such a 
program will likely be more modest, an unambiguous virtue 
in an era of governmental austerity, at least as it might affect 
new programs. The other principal political virtue is that 
narrow and tightly bounded programs are seen as less 
threatening in the long run to those who advocate the reten-
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tion of fully state-controlled workers' compensation 
systems.

The most obvious disadvantage of such narrow coverage is 
the inability to provide horizontal equity (equal treatment of 
equals) to those not covered. For example, the same disease 
that is compensable to a worker who loads a train with coal 
at a mine may not be compensable under the federal law for 
the worker unloading it at the electric utility or steel mill. 
How does one justify compensating an insulation worker 
with lung cancer but not a worker with the same disease who 
was formerly employed on the top side of a coke oven? The 
answer, clearly, is based primarily on the pragmatic assess 
ment of what might get through the U.S. Congress, and not 
on the disparate excesses in standard mortality rates for the 
two groups of employees.

At the other pole in terms of proposed coverage are the 
schemes that would pull all occupational disease cases out of 
existing state workers' compensation systems and put these 
under some federal program. This proposal also violates the 
principle of horizontal equity, as it differentiates between 
workers with work-caused injuries being covered by the dif 
ferent state programs, leaving those with diseases subject to 
the federally determined criteria for eligibility and benefits.

Far more problematic is the question of how and where 
the line is drawn between disease and injury. It takes almost 
no effort to identify the many areas of ambiguity that arise 
when one seeks to cover all occupational diseases with a 
separate statute. In which grouping would one place the 
disabilities resulting from cumulative trauma? Are "back 
cases" instances of injury or disease? Where would hearing 
loss cases fit? Even where these grey areas are anticipated by 
the drafters of a statute, what logical criteria would they 
employ so as to explicitly place a category of harms under or 
outside of coverage? A wealth of experience exists to suggest
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that no reasonable degree of foresightedness will be suffi 
cient to prevent considerable litigation and uncertainty from 
arising over the issue of the appropriate jurisdiction for 
specific cases.

Somewhere between these polar positions on coverage is 
the one whereby the statute would cover only one or two 
diseases initially, but would allow for possible expansion 
subsequently, without the need of new legislative action. An 
approach of this sort, as found in Congressman Miller's pro 
posed bill, has the apparent political virtue of compromising 
between those who would support occupational disease 
reform legislation only if coverage were very limited and 
specific, and those who would opt for very wide if not all- 
inclusive coverage. By initially moving only asbestos-caused 
(work-connected) diseases to the federal arena, but leaving 
open the possibility of future expansion of coverage of other 
specific classes of disease, the question of appropriate 
coverage is not eliminated but is simply transferred to a less 
direct and obvious position.

Once one allows for possible future enlargement of scope, 
the subsidiary issues begin with determining who shall decide 
when and if coverage is to be broadened. Shall it be the 
Secretary of Labor, the head of an autonomous commission, 
the National Institute of Health? Presumably, congressional 
veto will not be available to assure those who fear that deci 
sions about future expansion could run amok if left ex 
clusively in the hands of the executive branch. The U.S. 
Supreme Court has made this sort of assurance useless. In 
any case, the core of the question is, shall the expansion of 
future coverage be primarily in the hands of scientists and 
health professionals, or will it be left to those more sensitive 
to the political winds. One could design such a scheme where 
both types have an input, but one cannot avoid confronting 
the final step of some such process where it will be either the 
politicians or the epidemiologists who must decide.
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Aside from the question of who shall decide what future 
coverage will be, a number of secondary questions must also 
be faced in preparing such reform legislation. Given some 
decision about who shall decide, one has to define what 
possible issues can be considered. For example, suppose the 
Secretary of Labor is given the responsibility to decide what 
new coverage may be. Would the Secretary be empowered to 
consider specific areas based solely on his/her own discre 
tion? Could others force the Secretary to review certain 
issues? Could anyone block the Secretary from considering 
the review of possible areas of extension? Would the same 
rules apply for expanding coverage as for cutting it back? To 
what extent would possible expansion parallel the protracted 
and litigation-filled model of the OSHA standard-setting 
process?

Behind all these questions is the accumulated experience of 
all the interest groups in dealing with the federal government 
in the areas of workers' compensation and in occupational 
health. From the vantage point of organized labor, there is 
the frustration of not having been able to get any sort of 
federal involvement in state workers' compensation pro 
grams (Black Lung aside). Additionally, there is a sense that 
OSHA standards have been too few, too slow and difficult 
to develop, and too timid. All the parties are aware also, that 
since the passage of OSHA in 1970, the law has not been 
amended at all. For labor this suggests that the need is to do 
more than to pass a marginally acceptable piece of legislation 
with the hope of accomplishing one's basic goals in subse 
quent amendments.

From the vantage point of industry, the asbestos sector 
aside, there is considerable concern about the federal govern 
ment's possible expansion into broader areas of disease. The 
Black Lung experience is repeatedly cited as an example of 
politics dominating sound judgment. The extent to which 
Congress allowed the program to expand in the 1972 and
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1977 amendments serves as a red flag to those who would 
prefer either no federal role in occupational disease or a nar 
rowly defined one with no opportunity to widen it.

A different question regarding coverage that any reform 
must tackle is the range of exigencies for which benefits can 
be paid. While most proposals call for benefits to survivors 
in deaths from occupational disease, as well as benefits for 
permanent total disability, there is less agreement among 
supporters of reform beyond this. Potential areas for 
benefits include "medical only," temporary disabilities, and 
permanent partial disability. If a federal occupational 
disease bill provides coverage for any of these, the ad 
ministrative burdens become far greater as the potential 
number of claimants is much larger in any of these categories 
than in death or permanent total disability. Further, com 
pensating permanent partial disabilities can be especially dif 
ficult, whether it be for diseases or for injuries. If one takes 
the expedient route and does not cover such cases, however, 
serious problems develop in aligning the federal and the state 
programs where jurisdiction is based on subjective and wide 
ly varying estimates of the extent of impairment or disability.

A final question of coverage that needs resolution is the 
treatment of "old cases." Specifically, to what extent would 
a new federal reform law seek to deal with deaths and 
disabilities that occurred in earlier years? By covering such 
old cases, one is assured both that the costs will be higher 
and that problems of available evidence and proof become 
more complicated. Organized labor seems adamantly com 
mitted to having old cases covered.

If one decides to cover old cases, are all cases formerly 
under state jurisdiction to be opened or reopened? The 
Miller bill opts for some compromise by extending coverage 
to old cases only where no benefits have been previously 
paid. The potential for problems and for questions of equity
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are too numerous to detail, but some must be noted. For ex 
ample, suppose a worker had earlier received a "medical on 
ly" benefit through the state law, but was denied any 
benefits at a later date when claiming to be permanently and 
totally disabled. Suppose a worker received $500 for a tem 
porary total disability. If the worker later dies, allegedly 
from the disease, will the survivor be able to claim federal 
benefits when state benefits are denied in the death claim?

B. Medical Issues

Once the questions of coverage are decided, a variety of 
issues emerge regarding eligibility. Specifically, aside from 
any potential federal legislation operating without the ar 
tificial barriers to compensation that have existed in some of 
the states, what would make a federal program more accessi 
ble to claimants than some of the state systems? Essentially, 
the answer would have to be that more rational or 
manageable (from the applicant's view) standards of 
evidence be required in such claims than exist currently.

Several sorts of changes are likely under any federal 
reform. Most likely there would be some resort to presump 
tions that would ease the claimant's evidentiary burden. 
While the presence of presumptions seems likely to be found 
in almost any reform proposals, a host of questions about 
them needs to be resolved before incorporating them in new 
legislation. Just as in the case of coverage, support for 
reforms will hang on how these are answered.

The most significant questions parallel those raised about 
coverage. Are presumptions to be limited to what is placed in 
the original statute, or is there some way of adding to or 
modifying them administratively? Who is to determine what 
the presumptions are to be, who can initiate the process of 
changing them, what is the process to be of setting them, and 
what challenges to them will be permitted? Are presumptions
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to be limited to medical issues and exposure questions? Can 
the presumptions be rebutted or not? The constitutionality 
of an irrebuttable presumption has been upheld, but the 
clamor over the single one found under Black Lung has 
never subsided. In the presence of rebuttable presumptions, 
the administrative agency will likely determine in the regula 
tions that it sets, precisely how academic it may be to seek to 
rebut. One possibility is that rebuttable presumptions are de 
facto impossible to rebut. Alternatively, they may be written 
in such a way that they are of little help to the claimant. In 
large measure, this issue depends upon whether it is a 
government agency that is in a position to rebut an invoked 
presumption, or if it is a private sector employer or insurer 
that is defending the claim.

A second set of health issues involves the use of medical 
panels. To what extent is it appropriate to use such panels of 
objective and technically qualified experts in cases where 
there is some dispute about a medical question? One of the 
most controversial issues that arose under Black Lung was 
the use made by the government of "B" readers to evaluate 
the quality of and diagnoses from chest X-rays.

There are three basic sets of medical problems that may 
arise in occupational disease claims. Disputes about them are 
not equally well dealt with by impartial medical persons. 
Questions of diagnosis are probably the best ones to be set 
tled by such specialists. Issues relating to etiology are prob 
ably much less amenable to resolution by a panel. The third 
area depends upon the principle of compensation used by the 
agency in question. Medical panels are ideal for settling 
disputes regarding the extent of impairment, but they are not 
at all suited to deciding whether the claimant's degree of 
disability has been fairly assessed.

Aside from issues of how to use such experts, questions 
arise regarding their selection, remuneration and tenure. Ad-
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ditionally, some decisions must be made about the ability of 
the parties in a claim to challenge the findings of such ex 
perts.

C. Financing Issues

Any federal occupational disease legislation that goes 
beyond simply requiring the states to meet certain standards 
implies that a new financial obligation will be incurred by 
some party or other. The need for new funding sources is 
especially significant where old cases are to be covered. 
Presently, there appears to be a universal antipathy to having 
this burden fall on the U.S. Treasury, as was done in the case 
in the Part B segment of Black Lung.

A variety of possible options have been weighed. On one 
side are those who wish to apply some variant of experience 
rating to a funding scheme so as to make only "responsible 
employers" pay where their employees developed disease. 
Such an approach has appeal to those who view this as fur 
thering the safety and health goals of a compensation system 
through the use of appropriate incentives. This sort of fund 
ing plan also satisfies the needs of some who want to mete 
out punishment to responsible employers. A variation of 
this, as found in the Miller bill, would seek needed funding 
from an entire industry but not try to establish who the 
responsible employer was on a case-by-case basis, nor 
employ any experience rating at the level of the firm.

There are several grounds for objection to either of these 
funding approaches. The experience under the Black Lung 
Act demonstrated the enormity of the task of identifying 
responsible employers, particularly in older cases. Alleged 
responsible parties challenged and fought almost every single 
old case attributed to them. In many of the cases the only 
possible employer (where the worker had been exposed to 
coal dust) was no longer in business or unable to pay the
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compensation. Where the workers had been employed by 
several different employers, the choice of the liable party 
often could appear to be capricious or a matter of conve 
nience, but not justice. (In a building trade such as insulation 
work, asbestos workers can work for several different 
employers within a single year!)

To overcome some of these problems, the Miller bill opts 
for a sort of superfund, financed by a tax levied on the entire 
industry from which the disease originated. This approach 
immediately encounters some immense problems. First, on 
what basis does one allocate the tax on the industry? Does 
one use current levels of employment, sales, profits? What 
criteria are employed to split these among importers, 
manufacturers, distributors, fabricators, and possibly cer 
tain users? What of firms that were formerly in the asbestos 
industry, for example, but are now no longer involved? And 
unlikely though it may be, new firms could enter the industry 
without any past history of usage, thereby having no 
reasonable probability of generating claims against the fund 
in the next few years. Are they to be absolved of the tax, and 
accordingly given a competitive edge on the industry?

Aside from the question of who, specifically, is to pay, 
there are a number of questions regarding the nature of the 
fund itself. Either a fund of this sort builds up reserves prior 
to or as future obligations develop, or it operates on a pay- 
as-you-go basis. The former approach pushes many of the 
costs onto the front end of the program and is not attractive 
to existing firms that would bear the brunt of these costs. 
The latter approach shifts some of these direct tax burdens 
into the future and could thereby shift them to other 
employers. With no basis for determining what the costs of 
an occupational disease bill will be under a pay-as-you-go 
basis, revenues would need to be adjusted frequently, 
perhaps annually, in order to avoid significant surpluses or
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shortfalls in the fund. All this implies a highly flexible 
scheme of taxation. Understandably, employers, members 
of Congress and others are loathe to provide this sort of 
discretion to set tax rates to a Secretary of Labor or any 
other political appointee, especially where the rate may not 
be made uniform in the industry, where the industry is dif 
ficult to define, and where exit and entry to the industry by 
some firms may have an immense impact on the costs borne 
by other firms therein.

The superfund approach is also not likely to be endorsed 
by those who seek to use the tax as the source of incentives to 
employers to maintain a healthy and safe workplace. So long 
as each taxed employer pays the same rate as other firms in 
that sector, there is no reason for the firm to reduce the ex 
posure to the hazard in question.

D. Exclusive Remedy Issues

Efforts to achieve reform of workers' compensation prac 
tices in cases of (occupational) disease owe much to the dif 
ficulties spilling over from the tort system. It is no coin 
cidence that those employers who have shown some will 
ingness to move toward federal reforms are those now facing 
huge costs from tort actions brought by (alleged) victims of 
occupational diseases. Their support for such change 
emanates from a realization that any options to bar further 
suits must be accompanied by the guarantee that the remain 
ing remedy, workers' compensation, be made more accessi 
ble to potential users. If such a quid pro quo were not possi 
ble, there would be no reason for those employers who sup 
port federal action to do so. Similarly, without such a 
bargain, organized labor would never willingly accept the 
principle that workers' compensation be the exclusive 
remedy in disease cases. Indeed, it will be a challenge for 
reform-minded parties to move some elements of organized
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labor to this compromise. If labor cannot be budged from its 
current public position of seeking to retain the right to sue 
third parties, however, the prospects for federal reform are 
reduced considerably.

The difficulty of achieving a compromise between labor 
and at least some employers is complicated by other factors. 
Organized labor, particularly at the state level, has never in 
vested significantly in the development of an understanding 
of the workers' compensation system. There was little ap 
parent need to do so as long as expert opinion was available 
to them, typically provided by plaintiffs' attorneys familiar 
with state practices and issues. The interests of such practi 
tioners were generally consonant with those of the unions 
and their members. On this issue, however, there is con 
siderably less overlap of mutual needs. The trial bar has no 
apparent interest in having future lawsuits by workers or sur 
vivors barred in disease cases. Any promise of a more effec 
tive workers' compensation system holds less interest for 
them than maintaining and expanding the opportunity to 
sue. If organized labor is to move towards the quid pro quo, 
they will have to do so without guidance or support from 
their traditional ally and source of expertise.

At the time of this writing, it is probably true that only a 
small proportion of U.S. employers, weighted by any 
criterion, are attracted to the quid pro quo of reforming 
workers' compensation through federal intervention, and 
being absolved of liability under tort in future occupational 
disease cases. This small group consists primarily of 
businesses involved with asbestos. There exist, however, 
firms in other industries that are very sensitive to these issues 
out of a concern that other industries will eventually be drag 
ged down by third party suits for occupational diseases. For 
a number of reasons, these firms are loathe to identify 
themselves or the basis for their interest.
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Other Needs

One of the principal shortcomings of how compensation 
systems have dealt with occupational diseases is the 
underutilization of this remedy by potential applicants. The 
problem is one that appears to be large and well identified. 
None of the potential reforms noted above bear directly on 
this issue, at least so far as underutilization has resulted from 
worker (or survivor) ignorance of their rights to compensa 
tion for diseases, or of the cause or nature of the illness. If 
this matter is not addressed in reform efforts either at the 
state or the federal level, the reforms will have relatively little 
impact on the usage people make of the system. Much more 
is known about the existence of underutilization for these 
reasons than how to ameliorate it. Perhaps that is why pro 
posed reforms regularly seem to avoid confronting the mat 
ter.
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Governments legislate remedies when other segments of 
society fail, or are perceived to fail, to respond to a par 
ticular need. A prime example is in the area of health and 
safety. The belief that there were excessive industrial ac 
cidents was taken as evidence that the private sector was not 
doing enough with health and safety in the work environ 
ment, and remedies were not only insufficient but difficult to 
secure. Throughout the 1970s sensitivity to the suffering 
caused by industrial accidents and the lack of recourse led 
many countries to direct more attention to the problem. In 
New Zealand, this response resulted in the most extensive 
no-fault accident compensation legislation in existence to 
day. All persons who suffer a personal injury by accident are 
compensated, regardless of whether or not the injury is 
employment-related.

Certainly the intent of New Zealand*s legislation is 
laudable, but it is critical to examine the manager's ex-
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perience within such a system because legislation does not 
always result in the intended consequences. For example, 
rather than reducing lost time from industrial accidents, 
comprehensive compensation provisions may, in fact, have 
the opposite effect. Since compensation becomes the acci 
dent victim's entitlement and right, there may be an increase 
in the number of accidents reported and/or the duration of 
time off resulting from an accident. If the legislation results 
in this behavior, the economic burden on the employer is 
greater and this shift may, in turn, cause the employer to 
reduce prevention program initiation and/or compliance. In 
this case, the number of accidents may go up and the out 
come is opposite the original intent of the legislation to 
reduce suffering.

Obviously, employers are a critical link in implementing 
and financing the provisions of health and safety compensa 
tion legislation. Thus, one must determine to what extent 
health and safety legislative provisions influence manage 
ment's perceptions concerning employee behavior and their 
subsequent decisionmaking in the health and safety area. Do 
employers perceive that the provisions facilitate or hinder 
organizational health and safety activities? Do the legislative 
provisions shift a greater economic burden onto the 
employer because employee behavior changes? Are other in 
stitutions or groups more influential than the government in 
the firm's administration of health and safety programs?

The answers to these questions obviously have both 
management and public policy implications. Management's 
response within the context of multiple external pressures 
will affect future legislation as it is modified to achieve the 
intent of the original law and vice versa. Understanding the 
influence exerted by other factors, including other firms, 
unions, employee groups, and other government rules and 
regulations, will also provide insight into the most effective 
implementation approaches. Not only the government but
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the employers themselves may be able to use these groups to 
cooperatively improve health and safety records.

This paper examines employer perceptions and behavior in 
response to New Zealand's comprehensive accident compen 
sation legislation. In the first section the background of the 
Accident Compensation Act is briefly reviewed, followed by 
a discussion of the provisions of the legislation. Provisions 
for levy rates and incentive rebates under the Safety Incen 
tive Scheme are outlined. The second section examines the 
current data on industrial accidents in New Zealand, 
highlighting the data on seven high-risk industries. The third 
section then outlines the methodology used in collecting 
survey data on management's perceptions and responses 
within these high risk industries. The data are reported and, 
finally, conclusions are drawn.

New Zealand's Accident Compensation Act

Prior to the 1972 Accident Compensation Act, New 
Zealand's personal injury remedies under the law were 
fragmented and generally considered insufficient.

• A victim was entitled to a limited form of compensation 
payable under workers' compensation legislation but 
only if the accident or disease arose out of work and in 
the course of employment.

• A victim could claim damages in the Courts if 
negligence on the part of some other person could be 
established.

• A victim could draw on funds administered by the 
Crimes Compensation Tribunal if the injury was caused 
by the criminal acts of others.

• A victim could receive social security 1 if none of the 
above remedies was available.
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• Owners of motor vehicles were required under the 
Motor Vehicle Insurance Act of 1928 to insure against 
death or injury liability (Fahy 1982).

The litigation and inequitable treatment resulting from 
this fault-based approach (i.e., that an action in law for 
damages arising out of personal injury or death could only 
be sustained if negligence on the part of the defendent was 
proven or admitted) ultimately led to a Royal Commission of 
Inquiry on Compensation for Personal Injury in New 
Zealand report in December 1967 (the Woodhouse Report)2 
and passage of the Accident Compensation Act (ACA) in 
1972. The 1972 Act and its Amendments were supplanted by 
the Accident Compensation Act of 1982 which became effec 
tive April 1, 1983. The 1982 Act did not alter the concept of 
the system but rather simplified previous complex wording 
and improved administrative provisions (Fahy 1983).

The Royal Commission set down several principles upon 
which the legislation rests:

• Community responsibility;
• Comprehensive entitlement;
• Complete rehabilitation, which would be encouraged by 

an award not being revisable downward after an initial 
assessment;

• Real compensation (adequate benefits); and
• Administrative efficiency (Royal Commission 1967).
The purpose of the Accident Compensation Act is thus to 

provide accident prevention, compensation, and rehabilita 
tion for every man and woman, and protection 24 hours a 
day. The compensation itself is governed by the personal cir 
cumstances of the accident victim. If there is a loss of earn 
ings or a loss of earning power, the compensation payable
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under the accident compensation scheme is related to that 
loss of earnings and earning power. Rehabilitation assistance 
is also tailored to meet the actual and continuing needs of the 
accident victim, so the nonearner is covered in this way (In- 
glis 1982).

To insure this coverage, three schemes have been im 
plemented: An Earners' Scheme for employed or self- 
employed persons, a Motor Vehicle Scheme for persons in 
jured in accidents involving motor vehicles, and a Sup 
plementary Scheme for persons not covered under the first 
two schemes, including homemakers and visitors to New 
Zealand (Dahl 1976). Broadly, the Earners' Fund and the 
Motor Vehicle Fund are independently financed and self- 
supporting, and each is charged with all amounts paid in 
claims which arise under the respective schemes. 3 The Sup 
plementary Fund is financed from money appropriated for 
that purpose by Parliament.

Employer's Contributions
Since the focus of this paper is on employer costs and fac 

tors influencing their behavior, it is important to examine the 
Earners' Fund, which is financed by levies on employers and 
self-employed persons. Through this fund employers finance 
the earnings-based compensation which is paid to employees 
who suffer an injury, whether or not such injury arises in the 
course of employment. The levy paid by the employer is paid 
at a rate specified for that particular industry activity 
classification or classifications. All industry, trade, business 
and professional activities are classified so that the amount 
of levy collected for each class and the amount of compensa 
tion, medical expenses, and other payments provided can be 
recorded. Work accident accounts are kept by industrial ac 
tivity classification. A separate nonwork accident account is 
kept and the costs (compensation, medical expenses and
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other payments) are spread equally over all industrial ac 
tivities. It should be noted that industrial activity refers to 
the employer, not the occupation of the employee. Thus, the 
nature of the goods produced or services rendered deter 
mines the industrial activity under which the leviable earn 
ings of the employees are classified. The levy rate per $100 of 
wages ranges from $.50 for the provision of actuarial ser 
vices, the practice of accountancy, the services of ad 
ministrative agencies, clerical, management activity, etc. to 
$5.00 for mining underground, exploring, prospecting and 
development works (natural gas, minerals, oil) in, on, or 
above the continental shelf, and tunneling (Accident Com 
pensation Corporation 1983). While higher rates are set for 
more dangerous activities by the ACC Board, there is not a 
strict multiplicative relationship between the degree of 
danger and the levy. In other words, as evidenced in the in 
jury rate (see tables 2 and 3) mining is more than 10 times 
more dangerous than actuarial services. To some extent 
then, "safe" activities subsidize more dangerous activities.

The Accident Compensation Act does fix a maximum 
amount of individual earnings on which the levy is payable. 
The Accident Compensation Order of 1981 (S. 1981/338) 
raised this maximum to $39,0004 applicable to payments due 
May 31, 1983. Prior to this, the maximum amount of in 
dividual earnings on which the levy was payable was 
$18,720. The leviable earnings include wages and salaries, 
overtime pay, holiday pay, piecework payments, long- 
service leave pay, bonuses or gratuities, gross commissions, 
honoraria and allowances for boarding, lodging or housing.

The Earners' Fund gross levy revenue ($149,317,624) 
made up 62 percent of the total income ($242,388,617) 
received by the Accident Compensation Corporation for the 
year ending March 31, 1982. At this time there was a credit 
balance of $218.2 million in the Earners' Fund, but forecasts
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indicated that the fund would be inadequate to meet the long 
term run-off of claims in years ahead. The shortfall was 
$62.7 million (Fahy 1982). The financial implications of this 
for employers may be very serious.

While a financing deficit is projected, it is interesting to 
note, as indicated in table 1, that the number of work acci 
dent claims remained fairly constant from 1975 through 
1981. The proportion of claims on the Earners' Fund for 
nonwork accidents, however, has been steadily increasing, 
from 31 percent in 1975 to 43 percent in 1981.

Table 1 
Claims Received by Fund

Claims received

Total claims
Earners' Fund

Work accidents
Nonwork accidents

Motor Vehicle Fund
Supplementary Fund

1975

105,018
91,337

(63,212)
(28,125)

9,405
4,276

1978

132,438
103,481
(62,826)
(40,655)

11,563
17,394

1981

128,747

96,652
(55,607)
(41,045)

11,771
20,324

SOURCE: ACC Statistics, Wellington, Accident Compensation Corporation Vol. 1, No. 
1, March 1982, p. 12.
NOTE: Not all claims result in compensation being paid—especially those made to protect 
the claimant's entitlement in the future.

In addition to paying levies into the Earners' Fund, an 
employer is also responsible for directly compensating 
employees 100 percent of their earnings on the day of the ac 
cident and during the following six days if the employee is 
unable to work because of an injury arising out of and in the 
course of employment (ACA& 112). Effective April 1,1983, 
the employer's first week compensation liability also in 
cludes any overtime the employee would have worked (Fahy 
1983). In practical terms, this means the employer must pay
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the employee the full amount he/she would have received 
had he/she been working. In 1982 it was reported that the 
cost of this first week's compensation still averaged about 10 
cents per $100 of the leviable payroll (Fahy 1982, p. 32). If 
the earner is incapacitated for more than seven days the 
Commission pays the compensation regardless of whether or 
not the accident arose out of and in the course of 
employment5 (ACA & 113).

Safety Incentive Scheme
The Safety Incentive Scheme rewards those employers 

whose work-related accident records are significantly better 
than other employers paying the same industrial activity 
levy. This is not a no-claims bonus system, but rather is bas 
ed on actual performance relative to expected performance. 
In other words, an employer with a perfect record (no ac 
cidents for which claims are filed in the period) does not 
necessarily receive a bonus. If the employer is engaged in low 
accident activities, no claims would be expected. A signifi 
cant improvement is thus more likely from employers engag 
ed in activities where the accident rate is expected to be high.

In 1982 the ACC paid out 190 Safety Incentive Bonuses 
totaling $1,145,661, based on accident and wages informa 
tion for the period of April 1, 1978 to March 31, 1981. The 
bonuses were calculated at 12.5 percent of the net work levy 
paid for the year ending March 31, 1981.

Accident Rate Data

It is logical to hypothesize that the first week provisions 
and the Safety Incentive Scheme would provide the employer 
with an incentive to actively seek health and safety im 
provements and reduce the accident frequency rate. Unfor 
tunately, it is not possible to make valid comparisons be-
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tween data published preceding and following the passage of 
the Accident Compensation Act. Unlike current provisions, 
claims made under the old Workers' Compensation Act, for 
example, included first-week incapacities but excluded in 
juries to the self-employed (notably farmers). Injuries receiv 
ed traveling to and from work were also not included in 
previous statistics but are now deemed to be 
"work-related." These last two factors are significant con 
tributors to the "fatalities" now recorded. The exclusion of 
the first-week incapacity also means that injury frequency 
and severity statistics are not compiled as in the past (Acci 
dent Compenstion Corporation 1982). As shown in tables 2 
and 3, an "injury rate" is currently calculated based on the 
number of compensated accidents per 1000 workers, which 
does allow comparisons across industries and occupational 
groups, however.

The industry data in table 2 shows that while the injury 
rate averages 35 for all industries, it ranges from 86 for min 
ing and quarrying to 5 for finance, insurance, real estate and 
business services. Manufacturing had the second highest in 
jury rate in 1981, 60, with a total 18,672 compensated ac 
cidents. More than one-third of all compensation paid went 
to manufacturing workers. The highest number of fatalities, 
44, was in forestry and fishing but this industry did not have 
the highest accident rate (compensated claims per 1000 
workers) as previously discussed.

By occupation group, the highest injury rate and number 
of fatalities were recorded for transport equipment operators 
and laborers as shown in table 3. This occupational group 
also received nearly two-thirds of the compensation paid in 
1981, $21.2 million. Forest workers, fishermen and hunters 
had the second highest injury rate, 43, with 45 fatalities. 
Compensation paid to this occupational group totaled only 
$5.1 million, however.



Table 2 
New Zealand's Accidents, Injury Rates and Compensation • 1981

Industry group

All industries
Agriculture, hunting, forestry

and fishing
Mining and quarrying
Manufacturing
Electricity, gas and water
Construction
Wholesale and retail trade,

restaurants and hotels
Transport, storage

and communication
Finance, insurance, real estate

and business services
Community, social and

personal services

Fatal

178

44
2

22
0

13

14

28

6

26

Nonfatal

46,117

6,237
397

18,650
774

3,411

3,055

4,392

421

6,637

Total

46,295

6,281
399

18,672
774

3,424

3,069

4,420

427

6,663

Labor force Injury rate* Compensation**

1,332,339

144,249
4,656

311,130
15,123
85,737

218,439

107,829

91,638

307,575

35

44
86
60
51
40

14

41

5

22

33,578

5,084
428

11,719
485

3,203

2,390

3,769

382

4,526
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SOURCE: Derived from Summary Report—Compensated Accidents, 1981, Accident Compensation Corporation, Wellington, New Zealand, 
1982.
•Compensated claims per 1000 of labor force (1981 census).
**Reported in thousands as of May 31, 1982.



Table 3 
Compensated Work Accidents by Occupation -1981

Occupational group

All occupations
Professional, technical and

related workers
Administrative and managerial
Clerical and related workers
Sales
Service workers
Agricultural, husbandry, forest

workers, fishermen and hunters
Production and related workers,

transport equipment operators
and laborers

Fatal

178

16
5
6
6

11

45

70

Nonfatal

46,117

2,033
196

1,334
1,135
2,911

6,296

30,455

Total

46,295

2,049
201

1,340
1,141
2,922

6,341

30,525

Labor force Injury rate* Compensation**

1,332,339

183,969
45,993

214,761
127,101
106,626

146,295

457,932

35

11
4
6
9

27

43

67

33,578

54
249
977
959

2,077

5,143

21,227

SOURCE: Derived from Summary Report—Compensated Accidents, 1981, Accident Compensation Corporation, Wellington, New Zealand,
1982.
Compensated claims per 1000 of labor force (1981 census).
**Reported in thousands as of May 31, 1982.
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Employer Decisionmaking

Given the universal coverage of the Accident Compensa 
tion Act, the levy system, the employer's responsibility for 
compensation during the first week, and the presence of an 
incentive scheme, it is important to examine the employer's 
response to this legislative initiative. Specifically, four ques 
tions need to be addressed:

• To what extent does the availability of accident compen 
sation and government legislation, in general, influence 
management's response to health and safety compared 
to other factors such as the union, other firms, 
employee concerns, and other government rules and 
regulations?

• To what extent do employers believe that the provisions 
of the AC A change employee behavior? That is, does 
the existence of compensation prolong the absence of 
injured workers, or are more accidents reported as a 
result of the compensation?

• To what extent do employers believe that their expen 
ditures in the health and safety area are offset by lower 
accident rates?

• To what extent are the influencing factors and the 
employer's cost benefit assessment correlated with ac 
tual accident behavior in the organization?

The answers to these questions are all related to one 
another. In terms of cost considerations, price competition 
and the employment relationship, the employer is going to be 
influenced by other firms in the industry, government rules 
and regulations (as distinct from compensation provisions), 
unions, and other employee groups. Employee behavior can 
be expected to be influenced by the benefits provided 
through the government's accident compensation legislation.
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This behavior will in turn affect the employment relation 
ship. The interactive relationship between these factors is 
shown in figure 1.

Figure 1
External and Internal Factors

Influencing Employer Perceptions and Behavior
in the Health and Safety Area

External

Internal

Other firms
Accident compensation

Government rules
and regulations

Employees Employer

Unions 
Employee groups

As suggested in the questions above, it is hypothesized that 
factors influencing an employer's reaction do not have a 
direct impact; this influence is instead filtered through the 
employer's overall assessment of the costs and benefits of 
health and safety activities. This relationship is illustrated in 
figure 2.

Figure 2

Influencing 
factors

Cost benefit 
assessment

Employer 
behavior

Accident 
record

Employer cost benefit analysis moderates the effect of factors influ 
encing employer behavior and resultant accident record.
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With respect to costs, economic theory suggests that 
organizations assume a proprietary strategy and seek to max 
imize their return. This classical assumption about economic 
self-interest does not automatically prescribe a particular 
treatment of health and safety within the organization, 
however. On one hand, the employer driven to minimize 
costs has no incentive to invest in safety programs, machine 
safeguards, new selection procedures, etc. Accident preven 
tion has explicit costs which can be avoided. On the other 
hand, accidents themselves are an expense. Accidents may 
involve disrupted production, damaged equipment, lowered 
morale resulting in overall lower productivity, compensation 
payments, recruiting and selection replacement costs, and 
the payment of wage differentials. The employer may thus 
choose to invest in accident prevention because "the benefits 
derived from the safety expenditure are costs which are not 
incurred" (Berkowitz 1979, p. 53). Certainly some invest 
ment in health and safety is economically rational, and it is 
assumed that these expenditures will have an impact on the 
organization's accident record.

Methodology

In order to assess the impact of New Zealand's accident 
compensation provisions in the context of other factors in 
fluencing an employer's cost benefit assessment and accident 
record, intensive information was collected within seven in 
dustries, including forestry, pulp and paper, construction, 
steel, rubber, oil exploration, and chemicals. The distribu 
tion of firms between industries was balanced, and within 
each industry the number of foreign-owned versus domestic 
firms was also balanced. Data were collected from 19 cor 
porations, as well as from their respective plant operations, 
for a total of 38 organizations. Eighteen of these organiza 
tions were foreign-owned. Six were headquartered in 
Australia, six in Britain, two in the U.S., two in Holland and
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two in Japan. Twenty of the surveyed organizations were 
domestic enterprises.

Two- to three-hour structured interviews were conducted 
with the corporate president or chair of the board and/or the 
senior executive responsible for health and safety within the 
organization. A second copy of the questionnaire was sent to 
the general manager of one of the organization's operating 
facilities. This questionnaire was returned directly to the in 
vestigator. Employers responded to detailed questions on 
organization structure and behavior, and perceptions of fac 
tors influencing health and safety administration. Health 
and safety performance was measured by the level of ac 
cidents. Employer response was measured by the hierarchical 
level of the position of the individual charged with primary 
responsibility for health and safety, and the percent of this 
individual's time spent on health and safety issues. Percep 
tual questions about influential factors, union relations, etc., 
were measured on a 7-point scale.

Results

It has been suggested that multiple factors moderate the 
effect of legislation on management's behavior and their 
perceptions of this effect. Across the industries sampled, 
government rules and regulations and the provisions of acci 
dent compensation legislation were reported as having a very 
high influence on health and safety decisionmaking within 
the firm. The mean influence rating for each of these factors 
was X = 5.21 and X = 3.77, respectively, as shown in table 4. 
Evaluated on a 7-point scale (1 = not at all influenced, 
7 = influenced to a great extent), employers also reported be 
ing influenced by employee concerns and demands (X=4.08) 
and to a slightly lesser extent, the union in the plant 
(X=3.52). Employers did not indicate that employee turn 
over (X=1.79) had an impact on the decisionmaking. The
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impact of other firms in the industry (X = 2.78) was also low. 
This may be explained, however, by the fact that when 
employers were asked to compare themselves with other 
firms in the industry, the mean response was X = 5.49, with 7 
indicating that they believed they placed much more em 
phasis on health and safety than did other firms.

Table 4
Overall Mean Score Evaluation of Factors Influencing 

Organizational Health and Safety Perceptions and Behavior

Mean response 
Influence factor X

National union 2.13
Plant union 3.52
Employee concerns and demands 4.08
Employee turnover 1.79
Other firms in industry 2.78
Accident compensation 3.77
Government rules and regulations 5.21

An analysis of these influential factors by industry, as 
shown in table 5, revealed that government rules and regula 
tions were most important across all industries. In both rub 
ber and forestry, the accident compensation and the govern 
ment rules and regulations were linked as the top two in 
fluential factors. In the remaining industries, employee con 
cerns and demands constituted the second most important 
factor. The oil and chemical industries indicated that other 
firms in the industry was the third most important factor in 
fluencing their health and safety decisionmaking, while the 
other industries, steel, construction, pulp and paper and rub 
ber, rated the union as being the third most influential factor 
in their respective industries. The mean response in forestry 
indicated that employee concerns and demands was the third 
most important factor in that industry.



Table 5
Extent to Which Factors Influence Health and Safety Decisionmaking 

by Industry (mean response on 7-point scale)

National union

Plant union

Employee concerns 

Turnover

Other firms in industry

Potential law suits

Accident compensation

Government rules and regulations

Rubber

X

1.67

4.50

4.33 

1.33

2.40

1.00

4.50

4.83

Pulp & paper

X

1.00

3.17

3.66 

1.00

1.66

1.33

3.00

5.16

Forestry

X

2.71

2.80

3.57 

2.88

2.88

2.86

5.63

5.38

Construction

X

4.00

4.00

4.25 

2.75

3.33

3.25

3.25

4.75

Steel

X

3.00

3.33

3.33 

1.00

2.33

1.33

2.66

6.00

Oil

X

5.00

5.00

6.50

NA

6.00

2.00

1.00

7.00

Chemicals

X

2.00

3.00

4.25 

1.33

3.50

2.50

2.66

5.00
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In order to assess the nature of this perceived influence, 
the question was asked whether the influence exerted by 
these factors was positive or negative. In other words, did 
the managers believe that other firms, the union, employees, 
etc., facilitated or hindered their efforts in the area of health 
and safety administration. Certainly it would be possible for 
one of these factors to be exerting a great deal of influence, 
but in a counterproductive fashion. In fact, in no case did 
the 34 employers respond that these factors hindered their 
health and safety efforts. With the exception of the response 
to government rules and regulations (X=5.49), employers 
viewed these factors as fairly neutral, that is, neither 
facilitating nor hindering their health and safety efforts. The 
mean ratings on the other factors were between X = 3.64 for 
employee turnover and X = 4.97 for employee concerns.

Cost-Benefit Assessment
Obviously one or two factors, whether internal or external 

to the organization, will not in and of themselves change an 
employer's behavior with respect to health and safety deci- 
sionmaking. These factors interact with each other and 
organizational factors such as the amount of time spent on 
health and safety and the position level of the individual with 
primary responsibility for health and safety within the 
organization. The employer then considers these aspects and 
screens their impact in the context of the economic return to 
the organization.

As previously discussed, legislation affects not only 
employer compliance behavior but also employee behavior, 
which in turn has an economic impact on the firm. One 
reservation about the accident compensation legislation, for 
example, is the fear that the system will be abused. If 
employees view the provisions as benefits to which they are 
entitled, which in fact they are, more accidents which the
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employee would previously have simply worked through 
may be reported. It is also possible that the employee will be 
absent from work longer with a given accident because he or 
she is receiving compensation. In fact, when the employers 
were asked, "To what extent do you believe that more ac 
cidents are reported as ajesult of accident compensation?," 
the mean response was X = 5.31, with 1 indicating "not at 
all" and 7 indicating "to a great extent." The mean response 
to the question, "To what extent does the existence of acci 
dent compensation prolong the absence of injured workers," 
was also high (X= 5.00).

In order to assess the overall economic impact of accident 
compensation legislation and other influential factors, 
employers were asked "To what extent do you believe that 
your expenditures in the health and safety area are offset by 
your accident rates?" The perception of worker's absence, 
given the presence of a compensation system, was not 
significantly correlated with this overall cost-benefit assess 
ment, but was significantly correlated with beliefs about the 
number of accidents reported. The greater the extent to 
which employers felt more accidents were reported, the less 
likely they felt that their costs in the health and safety area 
were offset by the benefits. As shown in table 6, the overall 
assessments of the influence of accident compensation 
legislation and government rules and regulations were not 
significantly correlated with the employer's cost-benefit 
analysis. Other factors influencing health and safety deci- 
sionmaking which are significantly correlated with the 
employer's cost-benefit assessment include the union and 
employee turnover.

Organizational characteristics which were positively cor 
related with the manager's cost-benefit analysis at a 
significance level less than .05 included the size of the cor 
poration measured in terms of number of full-time
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employees (r= .28 p< .05). If the firm was headquartered in 
New Zealand, the employer was also more likely to feel that 
the costs were offset by the benefits or lower accident rates 
(r=.27p<.05).

Table 6
Correlation Between Factors Influencing Health and Safety 

Decisionmaking and Employer Cost-Benefit Analysis 
(Pearson Product Moment Correlation Coefficients)

Cost-benefit 
Influence coefficient

National union .30**
Plant union .27*
Employee concerns -.0
Employee turnover -.22*
Other firms .21
Accident compensation -.04 
Government rules and regulations -.01

*p<.10
**p<.05

Influencing Factors, Cost-Benefit Analysis 
and Accident Record

The impact of legislation and other factors is important 
not only in terms of the degree of influence on decisionmak- 
ing and the employer's subjective assessment of the costs and 
benefits. More significant is the relationship between these 
elements and actual accident behavior in the organization. 
Given the number of factors influencing health and safety 
outcomes, is accident compensation correlated with lower 
accident rates, or is the direct effect erased by the economic 
impact of unintended consequences, i.e., more accidents be 
ing reported and longer absences by those who claim com 
pensation?
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Table 7 shows that accident compensation legislation, as a 
factor influencing employer decisionmaking, is positively 
correlated with the accident rate (r= .33 p< .05). This find 
ing may simply reflect the fact that the more accidents in an 
organization, the more likely it will have transactions with 
the Accident Compensation Corporation. The relationship 
between government rules and regulations and the accident 
rate in 1982 was significant and in the expected direction 
(r = -.39 p<.05). The greater the reported influence of the 
government, the lower the accident rate. Another external 
factor significantly correlated with the accident rate was the 
influence of the national union (r = .55 p < .05). The relation 
ship is not in the expected direction. The coefficient indicates 
that the national union influence was stronger in those 
organizations with higher accident rates.

Table 7 
Correlation Between Factors Influencing Employer Health and Safety

Decisionmaking and the Accident Rate in 1982 
(Pearson Product Moment Correlation Coefficients)

Accident rate 
___________Influence__________in 1982_______

National unions .55**
Plant unions .09
Employee concerns .0
Employee turnover .29*
Other firms .14
Accident compensation .33** 
Government rules and regulations -.39**

Other structural variables:
Locus of ownership -.34**
Responsibility level -.25*

*p<.10
**p<.05
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As an internal influencing factor, employee turnover 
(r=.29 p<.10) was positively correlated with the accident 
rate in 1982. In other words, the greater the influence of 
employee turnover, the higher was the accident level and vice 
versa. Other organizational structural variables which were 
significantly correlated with the level of accidents in 1982 in 
cluded the locus of ownership and the position level of the 
person given primary responsibility for health and safety. 
The locus of ownership variable revealed that New Zealand 
organizations were more likely than foreign-owned organiza 
tions to have accidents (r = -.34 p<.05). The position level 
of the individual primarily responsible for health and safety 
also indicated that for the organizations sampled, the higher 
this assignment, the higher the number of accidents 
(r = -.25 p<.10).

Conclusion

Accident compensation legislation does not always result 
in intended consequences. Survey research conducted in 38 
organizations shows that the New Zealand Accident Com 
pensation Act is not, in and of itself, perceived as a major in 
fluence on employers' health and safety decisionmaking. 
Government rules and regulations are a major influence, 
however, along with employee concerns and demands and 
the plant union.

The impact of the accident compensation legislation is evi 
dent in employers' assessments of resultant employee 
behavior and their own subsequent cost-benefit analyses of 
health and safety expenditures within the organization. 
Employers reported that they believe more accidents are now 
reported as a result of accident compensation (X = 5.31 on a 
7-point scale) and that the existence of accident compensa 
tion prolongs the absence of injured workers (X = 5.00 on a 
7-point scale). The employer's overall assessment of the costs
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and benefits of health and safety activities within their 
organization was significantly correlated with the employers' 
beliefs about the number of accidents reported, but not with 
the employers' beliefs about extended absences. This finding 
supports the notion that the overall benefits derived from 
comprehensive compensation provisions outweigh the cost. 
Despite the belief that more accidents may be reported, 
employers felt that their expenditures in the health and safety 
area (including the first week compensation requirement) are 
offset by lower accident rates.

Further evidence of the impact of accident compensation 
legislation is found in the significant correlation between the 
influence of this legislation and the level of accidents in the 
firm. Government rules and regulations and national unions 
were also significantly related to the number of accidents 
reported in 1982.

The policy implications of the findings reported here are 
that government agencies and the Accident Compensation 
Corporation may be able to strengthen their influence on 
health and safety in the firm even further, through increased 
cooperation with the unions. The data show that this effort 
would be best directed toward the individual plant union 
organization rather than the national federations. The find 
ings further indicate that efforts to help employers address 
employee concerns should also prove useful. Across all in 
dustries, employers reported a high level of influence exerted 
by perceived employee concerns and demands. An example 
of such an involvement would be facilitating policy formula 
tion, such as the New Zealand Employers Federation policy 
statement on health and safety in the workplace adopted in 
1983 ("NZEF Adopts Policy" 1983).

From the employer's perspective, the finding that the 
stronger the union influence on health and safety decision- 
making the more likely the employer reported that the
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benefits outweighed the costs in health and safety ad 
ministration, suggests that employers may also find it useful 
to strengthen the union's role in this area. A second recom 
mendation, which fits with working more closely with the 
workers, is to place management responsibility for health 
an'i safety administration at lower levels within the organiza 
tion. This suggestion flows from the finding that the higher 
the assignment of responsibility for health and safety within 
the organization, the higher the level of accidents. A third 
recommendation is that employers may find it useful to work 
with other firms on resolving health and safety problems. 
The majority of firms reported that they believed that they 
placed more emphasis on health and safety than did other 
firms. This suggests that organizations may be able to learn 
from one another. The unions may also be able to provide a 
mechanism for this linkage.

NOTES

1. Under Part 1 of the Social Security Act of 1964, injured persons able 
to qualify under the relevant means test had modest monetary benefits, 
and all New Zealand residents normally had access to medical, hospital 
and other related benefits under Part 2 of the Act (Fahy 1982).
2. The Woodhouse Report characterized the adversarial fault system as 
being cumbersome, erratic, and extravagant in operation. The negligence 
action was labeled a lottery producing an adequate indemnity for only a 
relatively small group of injured persons.
3. Prior to the revisions effective in the Accident Compensation Act 
1982, the Earners' Fund was charged with all amounts on claims where 
workers suffered injury in motor vehicle accidents in New Zealand aris 
ing out of and in the course of the injured person's employment. Now all 
compensation resulting from motor vehicle accidents is financed through 
levies on vehicle owners.
4. New Zealand dollars are reported. The NZ/US exchange rate was ap 
proximately $.64 (NZ) per $1.00 (US) as of April 1984.
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5. For the individual, the legislation stipulates that the earnings related 
compensation for all periods of incapacity extending beyond the first 
week is calculated by reference to the amount of "relevant earnings" 
(ACA & 104). In December 1978, the limit on relevant earnings deter 
mined under S. 104 was removed, however. Instead a limit was placed on 
the amount of weekly compensation paid. In December 1981, the max 
imum amount of earnings-related compensation was increased from 
$288 per week to $600 per week. The ACC may at its discretion fix a 
minimum amount of earnings for the self-employed, and for the period 
March 1983 to March 1984 this minimum was set at $12,324 or 
$2377week. Earnings-related compensation may in general be paid until 
a claimant reaches the age of 65 years, but where the injured earner is 
over 60 special provisions apply.
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